United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


‘Gnited States Court of Appeals 


THE DISTRICT OF COLUMBIA cIRCUIT 
———_—— 


— 533 
or , 


WAREHOUSEMEN AND MAIL ORDER EMPLOYEES, 
LOCAL NO. 743, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA; AND TRUCK DRIVERS 
OIL DRIVERS, FILLING STATION AND PLATFORM 
WORKERS UNION, LOCAL 705, INTERNATIONAL 

BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 


Petitioners, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


—$_$_$_ 


On Petition to Review and Set Aside an Order of 
The National Labor Relations Board ” 


ROBERT 1, THIEL 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,267 


WAREHOUSEMEN AND MAIL ORDER EMPLOYEES, 
LOCAL NO. 743, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA; AND TRUCK DRIVERS 
OIL DRIVERS, FILLING STATION AND PLATFORM 
WORKERS UNION, LOCAL 705, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 


WAREHOUSEMEN AND HELPERS OF AMERICA, 


Petitioners, 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


On Petition to Review and Set Aside an Order of 
The National Labor Relations Board 


JOINT APPENDIX 


Prehearing Conference Stipulation, dated May 5, 1961 

Order Approving Stipulation, Dated May 17, 1961 s 5 

Trial Examiner's Intermediate Report, dated May 3, 1960 
Appendix A - Notice to all Employees Ag os 

Board's Decision and Order ss) OS 


Excerpts from Transcript of Proceedings before the National 
Labor Relations Board, January 25, 1960 5 3 . 


Witnesses; 


Donald Peters 


Donald Munro Streckenbach 
Direct . . . . 


Donald Louis Davis, Jr. 

Direct . 
Cross n 
Redirect 

Recross 

Redirect 

General Counsel's Exhibits: 
1-A -- Charge Against Employer .  .. 


1-B -- Letter of Transmittal dated apes 27, 1969 and 
NLRB's Notice vie apie . . 


1-C -- Complaint and Notice of Hearing. . . . - 


1-D -- Affidavit of Service of Complaint and Notice of Hearing 
dated October 16,1989 . . - - «© + « «© 


1-E -- Answer to Complaint dated November 2, 1959 


1-F -- Aetna Plywood and Veneer Co.'s Motion, dated 
January 21,1960 sim att lies Aket w Lwmrieim iene 


2 -- Labor Contract and Working Rae dated 
November 15,1955 . . . . a os 


3 -- Letter from Hyman Gavzer to Neca Plywood & Veneer Co. 
dated ‘March 13, 1958 oS oyeis alxet n kgoa se ketal use cimrelastze 


4-A -- 4-B -- 4-C -- 4-D -- Agreement's Rules 


General Counsel's Exhibits: 
5 -- Rules (November 7, 1958) o 


6 -- Labor Contract and Working eet dated 
November. ,1958 - . : 


7 -- Rules 


8 -- Letter from Frank H, Ingram to Mr, Jacobson, dated 
October 6, 1958 o eo 


9 -- Contract Proposal, February 6, 1959 ieee 

10 -- Letter from Frank H. Ingram to Mr. Gerald Patterson 
dated March 25, 1959 and List of the Permanent 
Replacements for the Striking Employees ae ene = 


11 -- Letter from Aetna Plywood & Veneer Co. to Mr. Donald 
Peters, President Warehouse and Mail Order or a 
Union, Dated March 23,1959. . - ans 


12 -- Letter from Aema Plywood & Veneer Co, to Mr. Lawrence 
Lucas, dated March 28,1959 .  - + + = 4 


27 ---List of Employment showing time of Hiring and Termination 
Respondent's Exhibit No, 1 -- Strike Settlement Memorandum 


Stipulation of Facts, Case No, IV-CA-3677 . «© © «© = 


Exhibit 1 -- Letter from Donald Peters to Aetna Plywood and 
Veneer Co., Dated March 14, 1960 ae OE Orel 


Exhibit 2 -- Letter from Donald Peters to Aetna Plywood & 
Veneer Co., dated March 22, 1960 a ere 


1 


JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WAREHOUSEMEN AND MAIL ORDER EMPLOYEES, ) 
LOCAL NO. 743, INTERNATIONAL BROTHERHOOD  ) 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN  ) 
AND HELPERS OF AMERICA; AND TRUCK DRIVERS, ) 
OIL DRIVERS, FILLING STATION AND PLATFORM _) 
WORKERS UNION, LOCAL 705, INTERNATIONAL ) 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, ) 
WAREHOUSEMEN AND HELPERS OF AMERICA, ) 
) 

Petitioners ) 

) 
) 
) 
) 
) 


v. No. 16267 


NATIONAL LABOR RELATIONS BOARD, 
Respondent 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the parties, sub- 
ject to the approval of the Court, hereby stipulate as follows with respect 
to the issues, the procedure, and the dates for the filing of the briefs and 
joint appendix herein. 

I. The Issues | 

1. Whether the Board properly found that the employer had not 
refused to bargain in good faith with petitioner Local 743 in violation of Sec- 
tion 8(a)(5) of the National Labor Relations Act. 

2. Whether the Board properly found that the employer's discharge 
of the warehousemen was not in violation of Section 8(a)(1) and (3) of the 
National Labor Relations Act, and that the employer's refusal to reinstate 
or reemploy the drivers was not in violation of Section 8(a)(1) and (3) of the 
National Labor Relations Act. The issue pertaining to the discharge of the 
warehousemen includes the question whether they had been permanently 
replaced before they were discharged. | 
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ll. The Joint Appendix 


A. The portions of the record to be printed shall be embodied in 
a Joint Appendix. The printed Joint Appendix shall be filed in this Court 
and served on or before June 30, 1961. Petitioners shall serve their 
designation of the contents of the Joint Appendix on or before May 12, 
1961. Respondent shall serve its designation of the contents of the Joint 
Appendix on or before May 19, 1961. Any further designation by pe- 
titioners shall be served on or before May 26, 1961. 

B. Each party shall bear the expense of printing in the Joint Ap- 
pendix the portions of the record designated by it. Petitioners shall in- 
clude in their designation and bear the expense of printing the Board's 
Decision and Order, the Intermediate Report of the Trial Examiner, this 
stipulation, and this Court's order thereon. The printing of the record 
shall be the responsibility of petitioners, provided that respondent 
furnishes it with a complete copy of the record from which to print. 

C. Itis further agreed that any party and the Court, in the briefs 
and at and following the hearing in the case, may refer to any portion of 
the original transcript of the record herein which has not been printed, 
to the same extent and effect as if such portions of the transcript had been 
printed or otherwise reproduced, it being understood that any portions 
of the record thus referred to will be printed in a supplemental Joint Ap- 
pendix if the Court directs the same to be printed. 

Wl. Filing of Briefs 
Petitioners will file and serve their brief on or before June 30, 


1961. Respondent will file and serve its brief on or before July 31, 1961. 
Petitioners will file and serve their reply brief, if any, on or before 


September 5, 1961. In lieu of filing and serving printed briefs on the 


designated dates, or any extension thereof, any party may on that date 
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serve a typewritten copy of its brief with printed copies to be filed and 


served within ten days thereafter. 


/s/ BERNARD DUNAU 
912 Dupont Circle Building, N. W. 
Washington 6, D. C. 


May 5, 1961 Attorney for petitioners. 


/s/ MARCEL MALLET-PREVOST 
Assistant General Counsel 
National Labor Relations Board 
Washington 25, D. C. 


May 8, 1961 Attorney for Respondent. 


Before: Danaher, Circuit Judge, in Chambers. 
ORDER 


Counsel for the parties in the above-entitled case having submitted 
their stipulation dated May 8, 1961, pursuant to Rule 38(k) of the Gen- 
eral Rules of this court, and the stipulation having been considered, the 
stipulation is hereby approved, and it is 

ORDERED that the stipulation dated May 8, 1961 shall control 
further proceedings in this case unless modified by further order of the 
court, and that the stipulation and this order shall be printed in the joint 
appendix. | 
Dated: May 17, 1961 


TR-60 
Chicago, Ill. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


AETNA PLYWOOD AND VENEER COMPANY 


Respondent 
and Case No. 
13-CA-3261 
WAREHOUSE AND MAIL ORDER EMPLOYEES, 
LOCAL 743, affiliated with the 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA 
Charging Party 


Herbert L. Borovsky, Esq., and 
Robert L. McCabe, Esq., for the 
General Counsel. 

Ray J. Schoonhover, Esq. , and 


Mr. Frank Ingram of Chicago, Ill., 
for Respondent. 

Melvin R. Rosenbloom, Esq., of Chicago, 
Til., for the Union. 


Before: Thomas S. Wilson, Trial Examiner. 


INTERMEDIATE REPORT 
Statement of the Case 


Upon a charge filed April 27, 1959, by Warehouse And Mail Order 
Employees, Local 743, affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, here- 
inafter called the Union, the General Counsel of the National Labor Re- 
lations Board, hereinafter called the General Counsel 1/ and the Board 
respectively, by the Regional Director for the Thirteenth Region (Chicago, 
Illinois), issued its complaint dated October 15, 1959, against Aetna 
a 


This term specifically includes the attorneys appearing for the 
General Counsel at the hearing. 


Plywood and Veneer Company, hereinafter referred to as the Re- 
| 
spondent. 


The complaint alleged, in substance, that on or about March 
23, 1959, the Respondent discharged 11-named employees who had 
gone on strike against the Respondent on or about July 22, 1958, 
which strike Respondent controverted into an unfair labor practice 
strike by refusing to bargain with the Union on and after November 
6, 1958. Copies of the complaint, the charge and notice of hearing 
thereon, were duly served upon the Respondent and the Union, 


Respondent duly filed its answer admitting certain allegations 
of the complaint but denying the commission of any unfair labor 
practices. 


Pursuant to notice, a hearing was held on January 25, 1960, 
at Chicago, Dlinois, before the undersigned Trial Examiner. All 
parties were represented at the hearing and were afforded full op- 
portunity to be heard, to examine and cross-examine witnesses, to 
introduce evidence and to present oral argument at the close of the 
hearing and thereafter to file briefs as well as proposed findings of 
fact and conclusions of law. Oral argument at the conclusion of the 
hearing was waived by all parties. Briefs were received from each 
of the parties on or before March 8, 1960. 


Upon the entire record in the case, and from the undersigned's 
observation of the witnesses, the undersigned makes the following: 


Findings of Fact 


I. The business of the Respondent 


Aetna Plywood and Veneer Company is, and at all times material 
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herein has been, an Illinois corporation with its principal office and 
place of business located at Chicago, Illinois, where it is now, and at 
all times material herein has been, engaged in the sale and distribution 
of plywood and related wood products. During the 12 months’ period 
ending October 1, 1959, a representative period, the Respondent pur- 
chased material outside the State of Illinois, valued in the excess of 
$100,000, and caused such materials to be shipped directly to its place 
of business located at Chicago, Dlinois. 

Respondent admits, and the undersigned finds, that at all times 
material herein Respondent has been engaged in commerce within the 
meaning of the Act. 


Il. The labor organization involved 
Warehouse And Mail Order Employees, Local 743, affiliated with 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America is a labor organization admitting to membership 


employees of the Respondent. 
I. The unfair labor practices 
A. The facts 

In 1955 Respondent and the Union entered into a collective bar- 
gaining contract covering the Respondent's warehouse employees who 
comprised a unit of 14 employees. By its terms this contract was to 
run until April 30, 1958, when it would renew itself for an additional 
year unless notice was given by either party of its desire to amend or 
terminate the agreement. 

By letter dated March 13, 1958, the Union gave notice to Respond- 
ent of 11 "changes and modifications" which it wished to have incorporated 
in a new contract with Respondent. Respondent gave no notice of its 
desire for changes or modifications except that in one of the early ne- 
gotiation meetings one of its representatives did state that the Respond- 
ent had some "wording changes" it wanted. 

Donald L. Davis, Jr., became Respondent's president on July 1, 
1958, succeeding his father in that position. 

By the conclusion of the negotiating meeting on July 8 the parties 
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had reached substantial agreement on all but four of the Union's original 
11 demands: (1) wages; (2) cost of living clause; (3) dependent 
medical coverage and (4) vacation policy. During this meeting Donald 
Peters, union president, informed the Respondent negotiator that the 
warehouse employees had voted to go on strike unless eereesc was 
reached on these remaining four demands. 

As no satisfactory agreement was reached on these 4 demands at 
subsequent negotiations, the 14 employees in the appropriate unit went 
on strike on or about July 22, 1958. General Counsel and the Union 
both concede that this strike was economic at its inception. : 

At the following negotiation meeting of July 25, 1958, the Re- 
spondent announced that it was withdrawing all previous offers made to 
the Union during the negotiations. However, the parties met thereafter 
on August 21 and September 25 during which they were still unable to 
reach agreement. Up to this point the negotiations had dealt cee 
with the Union's 11-point program. 


The next negotiating session was held on November 6. | It was at 
this meeting that the Respondent for the first time announced that it had 
certain changes it desired made in the contract and agreed to submit 


these proposed changes in writing the following day. On November 7 
the Respondent submitted the following proposed changes: : 

1. During the period of this Agreement, the Union will not 
authorize or condone any strikes, sitdowns, slowdowns, or 
stoppages of work or any boycotts or picketing at the employ- 
er's plants. During the period of this Agreement the em- 
ployer shall not engage in any lockout. 

Any employee initiating, encouraging, or engaging in 
any strike, sitdown, slowdown, or stoppage of work, or 
boycott or picketing at the employer's plants, shall be subject 
to discharge or disciplinary action at the direction of the 
Employer. 

The Employer has the exclusive right and power, Neubject to 
the provisions of this Agreement, to manage its plant and 
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direct its working forces. These rights and powers shall not 
be used for the purpose of discriminating against any mem-~- 
ber of the union, or against any employee because of bona 
fide activities on behalf of the Union which do not interfere 
with production in the plant or other business of the Employer. 
The Company shall have the right to hire casual workers at 
any time to handle unusual work loads or peak loads beyond 
the capacity of the work crew current at that time. 

The foremen or salesmen may perform at any time ware- 
house work necessary to meet the customer and service 
needs. 

After consultation the Union agreed to the strike clause as drafted 
but refused to accept the provision regarding casual workers. As for the 
other two proposals, the Union submitted the following counterproposals: 

1. Salesmen may perform work in the warehouse when it is in 

connection with the selling activity or for purposes of sell- 
ing merchandise to the customer. 


Foremen may perform work in the warehouse when warehouse 


employees are absent or not available or when practical 
business operation so require. 

During the discussion at this meeting Davis announced that from 
the Respondent's experience in the warehouse during the strike, the 
Respondent had determined that it had been paying for too many man- 
hours of work in the warehouse as 6 inexperienced office employees 
assisted by the foremen and salesmen had done an amount of work "equal" 
to that done prior to the strike by the 14 warehouse employees. 

Therefore, according to Davis, the Respondent had determined that 
it would substantially reduce its warehouse staff at the end of the strike. 
Peters answered that, if the staff was to be reduced to six in the ware- 
house unit, as indicated it would be impossible for him to secure ratifi- 
cation of any contract with the Respondent because, in order to secure 
such ratification, more than 50 percent of the then employees in the unit 
would have to vote themselves out of jobs. Peters also objected to the 
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provisions regarding casual workers, foremen and salesmen on the 
grounds that that would also have an adverse influence upon the number of 
employees in the unit for which he was bargaining and tend to eliminate 
such anit Following the Union's counterproposals as noted above, 
the November 7 meeting was adjourned until November 13 because of 
illness of Davis’ mother without further agreement. | 
At the meeting of November 13 Respondent submitted another counter- 
proposal which included for the first time a management prerogative 
clause as follows: | 
It is recognized that, unless specifically restricted in this 
Contract, the management of the operation, the direction of 
working force including, but not limited to, the right to hire, 
suspend, promote or demote, discharge or transfer from job- 
to-job, and the right to lay off employees for lack of work or 
materials, the methods, processes, materials, and methods of 
operating the Company, and the right to schedule production, 
shall be vested exclusively with the Employer and shall be 
considered exclusive functions of the management of the Company, 
provided that this shall not be used in any way for the purpose 
of discrimination against any union employee. 
The proposal accepted the Union's suggestion regarding the work- 


ing of salesmen in the warehouse but added the following regarding the 


foremen: 
The foremen may perform any work necessary to efficiently 
utilize their time. | 
Respondent's counterproposal retained the same clause regarding 


The one real conflict of testimony in this record grows out of the 
fact that Peters testified that Davis had fixed the complement of 
warehouse workers after the strike at 6, whereas Davis denied 

that any specific number had been mentioned. The undersigned con- 
siders this conflict immaterial because Davis' testimony shows 

that he recognized that Peters had received the definite impression 
that the warehouse staff was to be reduced to six and yet did noth- 
ing to correct that impression if it were erroneous. _ 
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the hiring of casual workers and some new phraseology regarding strikes 
as well as deleting certain provisions agreed to theretofore. Under 
"overtime, " on which previously the parties had been in accord, the 
Respondent added a new clause as follows: 

Any warehouseman or crew of warehousemen who are asked to 

work overtime will be expected as a condition of employment to 

do such overtime work unless they are able to get another ware- 

houseman employee or a crew of employees who are willing to 

substitute. [ Underlining added. ] 

The Union continued to object to the use of foremen and of casual 
workers in the warehouse unit on the ground that it would result in the 
diminution of the unit for which the Union was bargaining and the under- 
mining of the Union as the bargaining agent of the employees. Peters 
also objected to making the working of overtime a "condition of employ- 
ment." 

At the next meeting on January 16, 1959, the Respondent submitted 


a written proposal consisting of the same four points in almost the exact 


same language. Again the issues in the dispute were the same: the use 
of foremen, salesmen and casual workers to perform the warehouse work. 
The fact that only six union employees would be recalled and also com- 
pulsory overtime. 

The parties met on February 4 in separate rooms with Conciliators 
from the Federation Mediation and Conciliation Service. After the Con- 
ciliators reported that the parties each refused to move, Peters for the 
Union submitted in writing to the Conciliator a proposal permitting the 
use of any employee in taking inventory, permitting foremen to perform 
work, allowing the working of overtime to become a condition of employ- 
ment and agreeing to the Respondent's contention on a new change it had 
suggested. This offer amounted to a virtual capitulation by the Union. 
The Conciliator left the room but subsequently reported back that the 
Company would have to consult its other oiticers regarding the offer. 

The last meeting between the parties was held February 6 when the 
Respondent submitted another contract, in which the only change on the 
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disputed issues was a clause stating: 

No foreman or salesman will be utilized for work in the bar- 

gaining unit on a full-time basis without giving an opportunity 

to work to one of the fourteen (14) men who were a part of the 

regular working crew at the time of the strike, and who are not 

working because of being laidoff. [Emphasis added. ] | 

In this contract the Respondent made seniority on layoffs, recalls, 
and reduction in working force subject to the "ability" of the employee 
to perform the work available. This meeting ended with the parties 
in exactly the same positions they held before the meeting. 

By letter dated March 23, 1959, over the signature of Don L. 
Davis, Jr., the Respondent notified the Union as follows: 

We have hired permanent replacements for our striking em- 

ployees since your rejection of our offer of February 6, 1959. 

This raises the question as to whether your organization now 

represents our employees. We have petitioned the National Labor 

Relations Board to hold an election to determine this issue. The 

Union having rejected the Company's proposal of February 6, 

1959, the Company is hereby withdrawing any and all offers made 

to your organization in the course of our collective ie 

negotiations. 

On this same March 23, 1959, the Respondent sent letters to each 
of the 14 former warehouse employees reading as follows: 

You are hereby notified that the Company has hired a permanent 


replacement for your job and that your employment with the 


Company has been terminated. 

On the same day the Respondent filed an RM petition covering “all 
warehouse employees employed at the Company's warehouse at 1731 
Elston Avenue, Chicago, Illinois," and giving the number of employees 
in the unit as "14." On March 25 the Respondent submitted a list of the 
permanent replacements for the striking employees and the eligibility 
list for the election. This list contained a total of 18 names, none of 


whom was a striking employee. 
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B. Conclusions 


Admittedly the Union was the recognized bargaining representative 
of a unit consisting of Respondent's 14 warehouse employees, at least, 
until March 23, 1959, when Respondent "terminated" the 14 striking 
warehouse employees and thereupon expressed a "doubt" for the first 
time concerning the Union's representative capacity. 

Also admittedly the strike of July 22, 1958, was in origin an 
economic strike so that the strikers risked the loss of their employment 
if and when Respondent chose to permanently replace them. Further it 
is admitted that Respondent did not choose to hire replacements, per- 
manent or otherwise, at least until after February 6, 1959. 

As it is also admitted that no unconditional request for reinstate- 
ment has yet been made by the strikers, the question at issue here is 
whether this strike has been converted into an unfair labor practice 
strike so that Respondent discriminated against the strikers by pur- 
porting to terminate them on March 23, 1959, on the grounds that they 
had been "permanently replaced." Unfair labor practice strikers do 
not lose their rights to reinstatement upon being replaced. The con- 
version of the strike in this case could only occur if it is found that the 
Respondent refused to bargain and thereby extended the strike. 

The lengthy bargaining in this case, which began in March 1958 
and ended February 6, 1959, had two distinct phases. The first phase 
which extended from March 1958 to November 6, 1958, was character- 
ized by what the Board refers to as "hard bargaining” exclusively over 
the 11 demands made by the Union in its letter opening the contract. 
During this period the only demands at issue were those raised by the 
Union as Respondent had given no notice of proposed changes in the 
contract despite one tentative oral suggestion that Respondent might 
want some unspecified "wording changes" made. Even after the Union 


decided to use its economic weapon, the strike, on July 22, 1958. this 
hard bargaining continued. Progress was in fact made as evidenced by 
the fact that only 4 of the 11 issues remained unsolved on November 6, 
1958. 
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The second phase of the bargaining began on November 6, 1958, 
when, without notice and for the first time, Respondent suddenly an- 
nounced four major, substantive changes it wanted made in the contract: 
(1) a no-strike clause; (2) a management prerogative clause; (3) the 
right to hire casual workmen at any time in the warehouse unit; and 
(4) the right for foremen and salesmen to do warehouse work. These 
sudden new demands were accompanied by, and tailored to, Respond- 
ent's simultaneous oral announcement that, after the strike, Respondent 
was going to substantially reduce the number of warehousemen (as the 
Respondent testified) or that the Respondent stated: ‘We are not going 
to use any warehousemen anymore. We will be able to do without them 
because we are going to have to use foremen and these salesmen to do the 
work, [warehouse] and we will only want six of the men back to work" 
(as the Union testified). 3/ Respondent also demanded the right to 
select the men to be reinstated after the strike and only after a long 
debate agreed to return the men according to seniority. All the bar- 
gaining from that time on until February 6, 1959, centered exclusively 
upon these demands of the Respondent, plus a management prerogative 
clause which Respondent subsequently added. The Union pointed out 
that, if agreed to, these demands would permit Respondent to eliminate 
the unit and to completely undermine the Union's position as the bar- 
gaining representative for the employees still in that unit. Respondent's 
final offer of February 6, 1959, proves that, despite a practical capitu- 
lation by the Union on February 4, Respondent remained not only 
adamant on these changes but, in fact, had improved them in order to 
make the elimination of the unit and the undermining of the Union’ s repre- 
sentative capacity even easier. 

In a strikingly similar situation the Board has ene (March 4, 


1960) expounded the iaw on this point in Lewin- Mathes Company, 126 
NLRB.No. 105, as follows: 


3/ This conflict need not be resolved. 
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. . The Respondent, however, insisted on its own proposed 
recognition clause which varied from the unit description in the 
certification in that it recognized the Union as the representative 
only of employees "classified" as maintenance electricians 
rather than of employees performing electrical maintenance work 
which is implicit in the certification. The Respondent's purpose 
for thus narrowing the Union's representative status is revealed 
by another provision in the Respondent's proposed recognition 
clause wherein the Respondent reserved to itself the right to 
"assign(ing) work normally done by the employees in the unit to 


employees normally employed outside this bargaining unit... ." 


The Union objected to these clauses because they undermined its 
bargaining status and could serve as a convenient vehicle for 
destroying the certified unit. Obviously, there was justification 
for such apprehension. Although the Respondent ultimately agreed 
to accept the Union's certified unit description, it nevertheless 
adamantly insisted on retaining this right to assign electrical 
maintenance work to employees outside the unit and this position, 
as the Trial Examiner found, constituted a continuing stumbling 
block to agreement. 

Consistent with its foregoing position, the Respondent also 
demanded a management prerogative clause which recognized its 
absolute right to assign work of maintenance electricians to em- 
ployees outside the certified unit. Because this clause also 
under -cut its representative status the Union opposed it. It is 
clear that acceptance of this clause, as well as the recognition 
clauses discussed above, would completely remove the question of 
work assignment from the grievance procedure and would leave the 
Union in the impotent position of witnessing work "normally" per - 
formed by members of the unit being given to employees "outside" 
the unit. As the Trial Examiner found, the Respondent's in- 
sistence on the management clause with respect to the absolute 
right to assign work was an additional deterrent to the parties’ 
reaching an agreement. 
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Based upon this evidence the Board reversed the Trial Examiner and 
found that the Company had refused to bargain. The evidence in the 
instant requires the same finding by this Trial Examiner. 

In addition, on March 23, 1959, Respondent "terminated" the em- 
ployment of the strikers on the grounds that they had been "replaced" 
permanently and on that same day filed an RM petition with the Board 
stating the number of employees in the unit as being 14." Thereafter 
Respondent filed an eligibility list for the proposed election containing 
the names of 18 employees, none of whom were strikers. This de- 
scription of 14 employees in the unit indicates that Respondent had de- 
liberately stalled the negotiations with the Union for a period of many 
months on the false, unreal, and fictitious contention that Respondent 
intended to substantially reduce the number of employees in the unit 
after the strike. Such is another indication that the Respondent was not 
bargaining in good faith on and after November 6, 1958. | 

Either that or the Respondent by filing this RM petition with only 
replacements as eligible voters was engaging in the well known strategem 
under Taft-Hartley whereby union employees and union bargaining agents 
can be eliminated at the time of an economic strike by resort to a Board 
election at which only replacements are eligible to vote. This strategem 
has been so well recognized for many years as one of the weaknesses of 
the Taft-Hartley Act that even the President of the United States has had 
occasion to remark on it. That this technique was: not unknown to Re- 
spondent's labor consultant is obvious from the similar technique employed 
by Respondent upon his advice as described in the case of Local 135 IBT 
and Aetna Plywood, 126 NLRB No. 40, decided January 20, 1960, of 
which the Trial Examiner hereby takes judicial knowledge. 

The whole coterie of facts in the instant matter from the sudden 
and unexpected demands made by Respondent on November 6, 1958, the 
very nature of those demands coupled with the threat of substantial re- 
duction of employees in the warehouse unit, the adamant adherence to, 
and strengthening of, those demands by Respondent together with the 


several temporary diversions created by Respondent from time to time 
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plus the March 23, 1959 "terminations" of strikers and the filing of the 
RM petition for a unit of 14 employees leads but to the conclusion that 
on and after November 6, 1958 Respondent was sitting at the negotia- 
tions with a firm resolve either to reach no agreement with the Union 
or to provide for the elimination of the Union as the bargaining agent by 
abolishing the bargaining unit. This constitutes a refusal to bargain 

in violation of Section 8(a) (5) and (1) which necessarily prolonged the 
economic strike and converted it on November 6, 1958 into an unfair 
labor practice strike as of that date. The undersigned so finds. 

As a necessary corollary thereto the undersigned must also find 
that on and after November 6, 1958 the strikers became unfair labor prac- 
tice strikers so that the terminations of March 23, 1959 were discrimina- 
tory and in violation of Section 8(a)(3) and (1) of the Act. The under- 
signed so finds. 

However, Respondent accuses the Union of being guilty of a re- 
fusal to bargain because it never "withdrew" a provision in a proposed 
strike settlement agreement proposed by the Union on November 7, 1958, 
which contained the following provision: "Termination of strike and 
release of all litigation and claims in accordance with suggested strike 
settlement memorandum. Withdrawal of all charges, claims or actions 
against Local 200." 

This seems to be a defense of desperation because the evidence 
shows without contradiction that the matter was never discussed after 
the proposal was submitted and, therefore, had no effect upon the sub- 
sequent negotiations. 

The undersigned further finds that Respondent discriminatorily 
discharged the 11 employees on strike by letter of March 23, 1959. As 
unfair labor practice strikers, the 11 strikers retained their status as 
employees within the meaning of the Act, were protected from discharge 
and were entitled to reinstatement upon request even though this in- 


volved the discharge of employees who had "replaced" them. zs 


4/ = Inview of the findings here the undersigned sees no reason to con- 
sider the question of whether the strikers had actually been "per- 
manently replaced" as claimed. 
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Mastro Plastics Corp. v. N.L.R.B., 350 U.S. 270, 278, 286. However, 
as these 11 employees have not yet abandoned their strike nor requested 
reinstatement from Respondent, they are not as yet entitled | to reinstate- 
ment. Upon ending the strike and requesting reinstatement from Re- 
spondent, they will be entitled to reinstatement even though this involves 
the discharge of employees hired by the Respondent on and after November 
6, 1958. 


IV. The effect of the unfair labor practices 
upon commerce 


The activities of the Respondent set forth in Section In, above, 
occurring in connection with the operations of the Respondent described 
in Section I, have a close, intimate, and substantial relation to trade, 
traffic, and commerce among the several States and tend to: lead to labor 


disputes burdening and obstructing commerce and the free flow of com- 


merce. 
Vv. The remedy 

It having been found that the Respondent discriminated in regard 
to the hire and tenure of employment of the striking employees by dis- 
charging each of them on March 23, 1959, as set forth above, the under- 
signed will recommend that, upon request, the Respondent offer to each 
of them immediate and full reinstatement to his former, or substantially 
equivalent position without prejudice to his seniority or other rights and 
privileges dismissing, if necessary, those employees hired by the Re- 
spondent on and after November 6, 1958. 

The unfair labor practices committed by the Respondent in the 
instant case are such as to indicate an attitude of opposition to the pur- 
poses of the Act generally. In order, therefore, to make effective the 
interdependent guarantees of Section 7 of the Act, thereby minimizing 
industrial strike which burdens and obstructs commerce, and to effectuate 
the policies of the Act, it will be recommended that the Respondent cease 
and desist from infringing in any manner upon the rights myerariee? in 
Section 7 of the Act. 

Upon the basis of the foregoing findings of fact, eels upon the entire 
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record, the undersigned makes the following: 
Conclusions of Law 

1. Warehouse And Mail Order Employees, Local 743, affiliated 
with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, is a labor organization within the meaning 
of Section 2(5) of the Act. 

2. By discharging Chester Luka, Lawrence Lucas, John Niewin- 
ski, Albert Miller, James Johnson, George Delnick, Stanley Nowak, 
Joseph Petek, Raymond Ostrowski, William Lynch and Joseph Niewinski 
on March 23, 1959, thus discriminating in regard to the hire and 
tenure of employment of each of them because he engaged in union ac- 


tivities for the purposes of collective bargaining or other mutual aid or 


protection, the Respondent has engaged in, and is engaging in, unfair 
labor practices within the meaning of Section 8(a)(3) and (1) of the Act. 

3. By thus interfering with, restraining and coercing its employees 
in the exercise of the rights guaranteed in Section 7 of the Act, Re- 
spondent has committed unfair labor practices within the meaning of 
Section 8(a)(1) of the Act. 

4. The aforesaid unfair labor practices are unfair labor practices 
within the meaning of Section 2(6) and (7) of the Act. 

RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and conclusions of 
law, and upon the entire record in the case, the undersigned recommends 
that Aetna Plywood and Veneer Company, Chicago, Illinois, its officers, 
agents, successors and assigns, shall: 

1. Cease and desist from: 

(a) Discouraging membership in Warehouse And Mail Order 
Employees Local 473, affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, or in 
any other labor organization of its employees, by discharging, refusing 
to reinstate, or in any other manner discriminating in regard to the 
hire or tenure of employment or any term or condition of employment; 


(b) In any like or related manner interfering with, restraining, 
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or coercing its employees in the exercise of their right to self-organiza- 
tion, to form, join or assist labor organizations, including Warehouse 
And Mail Order Employees, Local 743, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, to bargain collectively through representatives of 'their own 
choosing, to engage in concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, or to refrain from any or 
all such activities, except to the extent that such rights may be affected 
by an agreement requiring membership in a labor organization asa 
condition of employment as authorized in Section 8(a)(3) of the Act, as 
modified by the Labor Management Reporting and Disclosure Act of 
1959. | 

2. Take the following affirmative action which the ace 

finds will effectuate the policies of the Act: | 

(a) Upon request offer Chester Luka, Lawrence cienas John 
Niewinski, Albert Miller, James Johnson, George Delnick, Stanley 
Nowak, Joseph Petek, Raymond Ostrowski, William Lynch, and Joseph 
Niewinski, full reinstatement to their former or substantially equivalent 
positions without prejudice to their seniority or other rights and privi- 
leges dismissing, if necessary, all employees hired on or after November 
6, 1958; 

(b) Post at its plant copies of Appendix A attached Naetoe Copies 
of said Appendix to be furnished by the Regional Director for the Thir- 
teenth Region, shall, upon being duly signed by Respondent's representa- 
tive be posted by Respondent immediately upon receipt thereof and main- 
tained for a period of sixty (60) consecutive days thereafter in conspicuous 
places, including all places where notices to employees are customarily 
posted. Reasonable steps shall be taken by Respondent to insure that 
said Appendix A is not altered, defaced, or covered by any other ma- 
terial; 


(c) Notify the Regional Director for the Thirteenth Region 
in writing within (20) days from the date of receipt of this Intermediate 


Report what steps it has taken to comply herewith. 
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It is further recommended that unless the Respondent shall in 
(20) twenty days from the receipt of this Intermediate Report notify the 
said Regional Director that it will comply with the foregoing Recommen- 
dations, the National’Labor Relations Board issue an order requiring 
the Respondent to take the action aforesaid. 
Dated at Washington, D. C., this3 day of May 1960. 
_/s/ Thomas S. Wilson 


Trial Examiner 


APPENDIX A 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL 
EXAMINE 


of the National Labor Relations Board, and in order to effectuate the 
policies of the National Labor Relations Act, we hereby notify our 
employees that: 
Upon request we will offer to the employees named below 
immediate and full reinstatement to his former or sub- 
stantially equivalent position without prejudice to any 
seniority or other rights and privileges enjoyed: 
Chester Luka Stanley Nowak 
Lawrence Lucas Joseph Petek 
John Niewinski Raymond Ostrowski 
Albert Miller William Lynch 
James Johnson Joseph Niewinski 
George Delnick 
WE WILL NOT in any manner interfere with, restrain or coerce our 
employees in the exercise of their right to self-organization, to form 
labor organizations, to join or assist WAREHOUSE AND MAIL ORDER 
EMPLOYEES, LOCAL 743, affiliated with the INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA, or any other labor organization, to 
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bargain collectively through representatives of their own 
choosing, and to engage. in concerted activities. for the purposes 
of collectively bargaining or other mutual aid or protection, or 
to refrain from any or all such activities except to the extent that 
such membership may be affected by an agreement requiring 
membership in a labor organization as a condition of employment 
as authorized in Section 8(a)(3) of the Act. | 


WE WILL NOT discriminate in regard to the hire or tenure of 
employment or any term or condition of employment of any em- 
ployee because of membership in or activities on behalf of WARE- 
HOUSE AND MAIL ORDER EMPLOYEES, LOCAL 743, affiliated 
with the INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
or because he is engaged in concerted activities for the mutual 
aid or protection of the employees. 


AETNA PLYWOOD AND VENEER CO. 


Employer) 
By 
(Representative) (Title) 


i eae nae omcgreyee Macey Se FN ow 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


DECISION AND ORDER 


On May 3, 1960 Trial Examiner Thomas S. Wilson issued his 
Intermediate Report in Case No. 13-CA-3261, finding that the Respond- 
ent Company had engaged in and was engaging in certain unfair labor 
practices and recommending that the Respondent Company cease and 
desist therefrom and take certain affirmative action, as set forth in 
the copy of the Intermediate Report attached hereto. Thereafter, the 
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Respondent filed exceptions to the Intermediate Report and a supporting 
brief, and the General Counsel and charging parties also filed briefs. 

On June 17, 1960, the General Counsel of the National Labor Re- 
lations Board by the Regional Director for the Thirteenth Region, issued 
a complaint against the Respondent Company in Case No. 13-CA-3677 
alleging that the Respondent Company had engaged in, and was engaging 
in certain unfair labor practices affecting commerce within the meaning 
of Section 2(6) and (7) of the Act. Copies of the charge, complaint and 
notice of hearing before a Trial Examiner were duly served upon the 
Respondent and the charging party. On August 8, 1960, all the parties 
in Case No. 13-CA-3677 entered into a stipulation of facts, and on August 
17, 1960 jointly requested the transfer of the case directly to the Board 
for findings of fact, conclusions of. law .and a Decision 
and Order. The request stated that the parties have waived the right 
to a hearing before a Trial Examiner and issuance of an Intermediate 
Report. The request further stated that the charge, complaint and stipu- 
lation of facts constituted the entire record in the case, and asked that 
the case be consolidated with case No. 13-CA-3261 which was then pending 
before the Board. On August 22, 1960, the Board granted the parties’ 
request to transfer Case No. 13-CA-3677 to the Board and to consolidate 
it with Case No. 13-CA-3261. 

Case No. 13-CA-3261 


The Board has reviewed the rulings of the Trial Examiner made at - 
the hearing in Case No. 13-CA-3261 and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The Board has con- 
sidered the Intermediate Report and the entire record in this case, in- 
cluding the exceptions and briefs, and finds merit in the exceptions of 
the Respondent to the conclusions and recommendations of the Trial 
Examiner. The relevant findings of fact made by the Trial Examiner 


are adopted only insofar as consistent with our Decision herein. 1 


1/ The Trial Examiner found that Respondent is an Illinois corporation 
since it was so alleged in paragraph 2(a) of the (continued on next page) 
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1. The Trial Examiner found that on and after November 6, 1958 
the Respondent refused to bargain with the Union, thereby converting an 
economic strike into an unfair labor practice strike and making the dis- 
charge of the strikers on March 23, 1959 violative of Sections 8(a)(1) 
and (3) of the Act. We do not agree. 

Early in 1958, the Union that represented Respondent's warehouse 
employees notified the Respondent of 11 changes and modifications that 
the Union desired to make in the existing agreement, which was due to 
expire on April 30, 1958. Negotiating sessions for a new contract began 
in April 1958 and, at the very first meeting, Respondent's comptroller 
stated that the Respondent desired certain "wording changes" in the 
agreement to be accomplished through the deletion of some paragraphs 
and the addition of others. However, the Union indicated that it wished 
to discuss its 11 points before any other matters were considered. 

By the end of the negotiating session on July 8, 1958, the parties 
had reached substantial agreement on all but 4 of the original 11 demands. 
The issues still in dispute were: (1) a wage increase; (2) a cost of 
living clause; (3) dependent coverage on insurance; and (4) vacation 
policy. At this session, the Union informed the Respondent that the em- 
ployees had voted to strike unless they received a better offer. As no 
better offer was forthcoming, the 14 warehouse employees went on 
strike on July 22, 1958 and were still on strike at the time of the hearing. 
All parties concede that the strike was economic at its inception. 

At the first negotiating session held after the strike began, the 
Respondent announced that it was withdrawing all offers it had made up 
to that point. «Although further meetings were held on August 21 and 
September 25, no progress was made toward resolving the issues in dispute. 


L/ 

(continued from page 22) complaint and admitted in the Respondents' 
answer. However, it is clear from Respondents’ brief as well as from 
the Stipulation of Facts in Case No. 13-CA-3677 that Respondent is a 
Delaware Corporation, and we so find. 

Subsequent to the hearing a motion was made by Respondent to 
correct certain errors in the transcript. This motion was served on all 
parties to the proceeding and no objection was raised. The motion is 
hereby granted. 
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At a meeting held on November 6, 1958, the Respondent for the 
first time brought into the negotiations certain changes in the contract 
that it wanted to make. Respondent specifically mentioned a desire to 
eliminate the contract requirements that 24 hours before an employee 
was to work overtime, he must be notified of this fact, and that salesmen 
could not pull out plywood sheets for the purpose of showing them toa 
customer. The Union seemed agreeable to elimination of the latter re- 
quirement provided salesmen did not fill orders or load trucks, but the 
Union's attorney suggested that Respondent put all its suggested changes 
in writing and that the parties meet again the next day to consider them. 

On November 7, 1958, the Respondent presented 4 written pro- 
posals. These were: (1) a management prerogative clause, (2) a no- 
strike clause, (3) a clause dealing with the hiring of casual workers, and 
(4) a clause to the effect that salesmen and foremen might perform at 
any time warehouse work necessary to meet customer and service needs. 
The Union agreed to the no-strike clause and management clause as 


drafted, 2/ but refused to accept the provision regarding casual workers. 


On the foreman and salesmen issue, the Union advanced 2 counter-pro- 
posals limiting the situations under which foremen and salesmen might 
perform warehouse work. 

During the discussion at this meeting, Respondent's President 
Davis stated that the company had learned during the course of the 
strike that it was able to handle all its work with less people. Davis 
mentioned that 6 office employees were then handling the warehouse work 
and were turning out a volume of work equal to that turned out by all the 
warehouse employees before the strike. Union President Peters testi- 
fied that Davis further said that Respondent would only want 6 of the 
striking employees back. Although Davis denied mentioning any specific 


2/ On page 3 of the Intermediate Report, the Trial Examiner states 
only that the union agreed to the no-strike clause, but a document 
prepared by the union's attorney on November 7, 1958 indicates 
union acceptance of the management clause as well. 
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number, it is clear that from November 7 on, the Respondent maintained 
the position that it would substantially reduce its warehouse staff at the 
end of the strike. 2 

At the next bargaining session held on November 13, 1958, Re- 
spondent submitted another proposal to the Union. This proposal con- 
tained a different form of management perrogative clause from the one 
submitted on November 7. It also accepted the proposal on warehouse 
work by the salesmen which the Union had advanced on November 7, 
but with regard to similar work by foremen, the proposal stated that 
foremen might perform any work necessary to efficiently utilize their 
time. 


The November 13 proposal also contained a clause that required 


any warehouseman who was asked to work overtime to perform such 
overtime work as a condition of employment unless such warehouseman 
could produce a substitute. The proposal did not contain a wage schedule, 
however, as the Respondent maintained that agreement would have to be 
reached on other points before the company would make a wage offer. 

The next meeting was held on November 26, 1958. The Union said 
it could not accept Respondent's proposal on the foremen and salesmen 
issues and on compulsory overtime. Respondent refused to change its 
last proposal. : 

The parties did not meet again until 1959 when 3 further unsuccess- 
ful attempts were made to resolve their differences. The last meeting 
was held on February 6, 1959, and shortly afterwards, Respondent be- 
gan to hire replacements for the strikers. 

In concluding that the Respondent refused to bargain on ‘and after 
November 6, 1958, the Trial Examiner primarily relied on the "sudden 
and unexpected demands" made by the Respondent on November 6, 

1958 and "the very nature of those demands coupled with the threat of 
substantial reduction of employees in the warehouse unit. . " 

We do not agree with the Trial Examiner's characterization of 
Respondent's proposal as "sudden and unexpected" in view of the uncon- 
tradicted testimony of one of Respondent's negotiators that the Company 
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indicated at the first negotiation session in April 1958 that it desired 
certain changes in the contract. The Union, however, insisted that its 
11 proposed changes and modifications be considered first and it was not 
until a virtual stalemate had been reached on 4 of these 11 proposals 
that Respondent advanced its suggested changes. Furthermore this is 
not a case where there was a constant shifting of positions by the Re- 
spondents or the introduction of new demands just as agreement seemed 
imminent, 3/ for Respondent did not shift from its demands of No- 
vember 6 although it was willing to modify them, and in view of the 4 
basic issues still in dispute on November 6 it can hardly be maintained 
that agreement was imminent. 

As further evidence of the Respondent's refusal to bargain, the 
Trial Examiner points to "the very nature of" the demands made on 
November 6, 1958 "coupled with the threat of substantial reduction of 
employees in the warehouse unit. . ."" However with regard to the 4 
changes proposed by the Respondent, we note that the union agreed at 
once to the no-strike clause and management clause. With regard to 
the proposal that foremen perform warehouse work, the union submitted 
a counter-proposal that acknowledged that salesmen and foremen might 
do such work but limited the circumstances under which such work 
might be done. The final proposal dealing with the hiring of casual workers 
was totally rejected by the union. In view of the union's response to 
these changes and in view of the very substance of the changes, we fail 
to see how these proposals evidence a lack of good faith. 

Furthermore, the Trial Examiner characterized Respondent's 
announcement on November 7 that it intended to reduce substantially the 
size of the warehouse unit at the end of the strike as a "threat". Yet 
there was uncontradicted testimony by Respondent's President that the 


3/ Cf. Atlanta Broadcasting Company, 90 NLRB 808 enf'd 193 F 2d 


641; L.G. Everist, Inc., 103 NLRB 308. In these cases, the 
new demands of shifts in position were part of a pattern which in- 
cluded independent violations of Section 8(a)(1) or per se violations 
of Section 8(a)(5). No such additional evidence indicating lack of 
good faith exists in this case. 
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decision to reduce the number of warehousemen was made because the 
Company had learned during the course of the strike that it could turn 
out the same volume of work with substantially fewer employees. That 
Respondent's position was not a threat but rather a statement of intention 
is born out by the fact, not considered by the Trial Examiner, that at 
the time of the hearing Respondent had only 6 men working in the ware- 
house. 

The Trial Examiner further found that from November 6, 1958 until 
February 6, 1959, all bargaining was ''centered exclusively" upon Re- 
spondent's demands. Although it is true that most of the bargaining after 
November 6 concerned changes advanced by the Respondent, | the record 
reveals several instances where other matters were discussed. Thus on 
January 16, 1959 Respondent agreed to raise its contribution to the pen- 
sion fund and agreed to a union proposal for funeral leave. At the last 
meeting on February 6, 1959, the question of wages was discussed again. 

The Trial Examiner found that the Union's offer of February 4, 
‘1959, amounted to a "virtual capitulation by the union." In reaching this 
conclusion, however, the Trial Examiner appears to have confused the 
proposal made by the Respondent on January 16 with a concession in re- 
sponse to this proposal made by the Union on February 4. The written 
proposal attributed to the Union by the Trial Examiner on February 4 
was, in fact, that of the Respondent made on January 16. The Respond- 
ent proposed, in pertinent part, that employees in or out of the bargaining 
unit could be used in taking of inventory, that foremen might perform any 
work necessary to efficiently utilize their time, and that overtime work 
could be required as a condition of employment. Had the Union, as found 
by the Trial Examiner, agreed to these proposals, it would, indeed, 
have been a "virtual capitulation."" However, the record shows that on 
February 4 the Union proposed that foremen might work if this did not 
take over 20% of their time, salesmen would not be permitted to work, 
and employees would work on emergency overtime, but senior men would 
not be required to work overtime as a condition of employment. Thus it 


is clear, contrary to the Trial Examiner, that no "capitulation" by the 


Union occurred on February 4. 
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The final piece of evidence relied on by the Trial Examiner to 
prove Respondent's lack of good faith bargaining relates to the filing of 
the RM petition on March 23, 1959. Since the petition stated that the 
number of employees in the unit was "14", the Trial Examiner concludes 
that Respondent's contention that it intended to substantially reduce the 
number of warehouse employees after the strike was "false, unreal and 
fictitious". However, the Respondent's President testified that the 
figure 14 was chosen as a figure of convenience, even though a total of 
18 employees had been hired in February and March of 1959. The Trial 
Examiner also makes the point that in filing the RM petition with only re- 
placements as eligible voters, the Respondent was engaging in the "well 
known strategem" to rid itself of the union. Whatever the merits of the 


policy of permitting only replacements of economic strikers to vote may 


have been, (a policy changed by the recent amendments to the Act), we 
do not believe that an inference of lack of good faith can be drawn from 
an employer's utilization of a procedure that was lawful at the time. 

In view of the foregoing, and upon the entire record in this case, 
we find that the evidence fails to establish that the Respondent refused 
to bargain in good faith with the Union. 

2. The Union contends that even if no refusal to bargain is found, 
the strikers are entitled to reinstatement since they were never per- 
manently replaced. There is no merit to this contention. 

When the negotiations finally broke down completely in February 
1959, the Employer began hiring replacements. A total of 18 warehouse 
employees were hired from the beginning of February to March 23, 1959. 
On March 23, 1959, the Respondent sent a letter to all strikers informing 
them that the Company had hired permanent replacements and that their 
employment with the Company therefore was terminated. Since we have 
found that the strikers were economic strikers at all times, the Respond- 
ent was entitled to replace them with permanent employees. The record 
indicates that the employees hired in February and March 1960 were 
hired with the intention of performing all warehouse work then available 
even though it is also clear that the Employer intended to reduce the size 
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of the warehouse unit as soon as possible. In our opinion, there is suf- 


ficient evidence to support the position that the strikers had been per- 
manently replaced before the Employer sent the termination notices. 
Accordingly, we find that the failure to reinstate the 14 strikers was not 
discriminatory. | 

Case No. 13-CA-3766 


With respect to the unfair labor practices in Case No. 13-CA-3677, 
the complaint alleges, in substance, that on or about March 1 5, 1960, 
and at all times thereafter, the Respondent has discriminated against 
its drivers who were represented by Truck Drivers, Oil Drivers, Fill- 
ing Station and Platform Workers Union, Local 705, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(herein called Local 705) by refusing to reinstate or reemploy such 
drivers after their unconditional offer to return to work. The complaint 
further alleges that such discrimination has discouraged and is dis- 
couraging membership in Local 705. The conduct of the Respondent in 
refusing to reinstate or reemploy its drivers is alleged to be an unfair 
labor practice violative of Section 8(a)(1) and (3) of the Act. | 

Upon the basis of the parties’ stipulation of facts, the briefs and 
the entire record in the case, the Board makes the following: 

FINDING OF FACTS 

I. THE BUSINESS OF THE RESPONDENT 

The Respondent is, and at all times material herein has been, a 
Delaware Corporation with principal offices and place of business lo- 
cated at Chicago, Illinois, where it is now and at all times material 
herein has been, engaged in the sale and distribution of plywood and re- 
lated wood products. During the 12 months’ period ending October 1, 
1959, a representative period, the Respondent purchased material out- 
side the state of Illinois valued in excess of $100,000, and caused such 
material to be shipped directly to its place of business located at Chicago, 
Illinois. | 

Upon the above admitted facts, we find that the Respondent Com- 
pany is engaged in commerce within the meaning of the Act and that it 
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will effectuate the purposes of the Act to assert jurisdiction in this case. 

Il. THE LABOR ORGANIZATION INVOLVED 

Truck drivers, Oil Drivers, Filling Station and Platform Worker 
Union, Local 705, International Brotherhood of Teamster, Chauffeurs, 
Warehousemen, and Helpers of America is a labor organization as de- 
fined in Section 2(5) of the Act. 

I. THE UNFAIR LABOR PRACTICES 

The facts as stipulated show that in 1958 the Respondent was a 
party to a collective bargaining agreement with Local 705 covering all 
of the Respondent's drivers. In the summer of 1958, the Respondent had 
in its employ 5 drivers, one of whom normally worked in the warehouse 
unit and who was driving temporarily. When the warehouse employees of 
the Respondent went out on strike on July 22, 1958, all of the Respondent's 
drivers refused to cross the picket line set up by the warehouse employees. 
In October and December 1959 the Respondent replaced the drivers who . 
were engaged in the sympathy strike with 3 individuals who have been 
employed as drivers by the Respondent since their respective dates of 
hire. The refusal of the drivers represented by Local 705 to cross the 
picket line set up by Local 743 continued until March 15, 1960 when the 
business agent of Local 705 made an unconditional offer to return to 
work on behalf of the drivers. The Respondent has refused and con- 
tinues to refuse to reinstate the drivers for whom an unconditional offer 
to return to work was made on the ground that they have been permanently 
replaced. 

In Case No. 13-CA-3261, the Board found that the Respondent did 
not refuse to bargain with Local 743 and that the strike which began on 
July 22, 1958 was not an unfair labor practice strike. Therefore, the 
employees in the drivers unit represented by Local 705 stand in no better 
position than the employees in the ware house unit represented by Local 
743. Both groups of employees were always economic strikers. It is 
well settled that economic strikers can be replaced at any time prior to 


their unconditional application for reinstatement. 4 As it is admitted 


4/ United Grinding Service, Inc., 118 NLRB 67. 
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that the employees represented by Local 705 were replaced, we con- 
clude that the Respondent's refusal to reinstate or reemploy these 
employees was not discrimination in violation of the Act. 

IV. CONCLUSION OF LAW 

1. The Respondent is engaged in commerce within the meaning 
of Section 2(6) and (7) of the Act. 

2. Local 705 is a labor organization within the meaning of Sec- 
tion 2(5) of the Act. 

3. The record does not establish that Respondent has violated 
Section 8(a)(1) and (3) of the Act. 

ORDER 


Upon the entire record in Cases No. 13-CA-3261 and 13-CA-3677 
and pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders that the 
complaints herein be, and they hereby are, dismissed. : 

Dated, Washington, D. C. 
Boyd Leedon, | Chairman 


Philip Ray Rodgers, Member 


Joseph Alton Jenkins, Member 


John H. Fanning, ‘Member 
Arthur A. Kimball, Member 


NATIONAL LABOR RELATIONS BOARD 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Thirteenth Region 


In the Matter of 
AETNA PLYWOOD AND VENEER. COMPANY 
and 

WAREHOUSE SND MAIL ORDER EMPLOYEES, 

LOCAL 743, affiliated with the INTERNATIONAL 

BROTHEREOOD OF TEAMSTERS, CEAUFFEURS, 

WAREHOUSEMEN AND EELPERS OF AMERICA. 
Hearing Room "A", 
Midland Building, 
LtT& West Adams Street, 
Chicago, Dinois, 


Monday, January 25, 1960. 
The above-entitled matter came om for hearing, pursuant to 
notice, at 10:00 o'clock a.. mr. 
BEFORE: 
THOMAS S$. WILSON, Trial Examiner. 
APPEARANCES: 
EERBERT L. BOROVSKY, Esq.. L7G West Adams Street, 


ont Chicago, Iinois, appear- 
ing om behalf of General 
ROBERT L. McCABS,. Esq., Counsel, National Labor 
Relations Board 
RAY J. SCHOONHOVEN, Es¢., (Seyfarth, Shaw, Fair- 
ee weather, & Geraldson, 
23t South LaSalle Street, 
FRANK INGRAM, Chicago, Hiinois. b4t 
West Jackson Boulevard 
Chicago, Diinois, appear- 
ing om behalf of Aetna 
Plywood & Veneer 
Company; Respondent. 


* * 
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APPEARANCES (Continued) 


MELVIN R. ROSENBLOOM, Esq. (Asher, Gubbins. & Segal), 
130 North Wells Street, 
Chicago, Hinois, appearing 
on behalf of Warehouse 
and Mail Order Employes, 
Local 743, affiliated with 
the International Brotherhood 
of Teamsters, Chauffeurs, 
Warehousemen and Helpers 
of America, Charging 
Party. 


* * * * * 
(The documents heretofore marked General Counsel's 
Exhibits Nos. 1-A through 1-F for identification, were 
received in evidence.) 

MR. BOROVSKY: At this point, Mr. Examiner, I think that it 
might be proper to go into the matter of the motion fora bill of particulars 
which was filed. 2 

* * * * * | 

TRIAL EXAMINER: All right. I will hear from Mr. some 
if he wants to make a statement about it. | 

MR. SCHOONHOVEN: Mr. Trial Examiner, Iam the only lawyer 
representing the respondent, and we were very recently retained in the 
matter, and, on Thursday, it was the first time I was able to get together 
with my client and potential witnesses in this case, to prepare the case, 
and I came upon Paragraph -- 

TRIAL EXAMINER: X. 

MR. SCHOONHOVEN: (Continuing) -- X, which is exceedingly 
vague, to say the least, in that it states that on or about November 6, 1958, 
the respondent did refuse, and at all times thereafter has continued to 
refuse to bargain --" ! 

And, that is the sum and substance of the allegation. 

TRIAL EXAMINER: It is kind of broad, I will admit. 

MR. SCHOONHOVEN: Yes, I think it is kind of broad. And, what 

I did, I went to the office and prepared the motion, and sent it 
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certified mail, and, to my embarrassment, it didn't get there as fast 
as I could walk, and I had to walk the motion over to Mr. Borovsky. 
I appreciate that it was somewhat the last moment, but it was through 
circumstances over which I had no control, and I think, in order properly 
to represent my client, I should have a bill of particulars, and, as 
set forth in my motion, I feel that I should have some reasonable time 
after having such additional information to prepare the defense of my 


client adequately. 
TRIAL EXAMINER: I notice there is no 8 (a) (5) allegation in 
this complaint. You are just using refusal to bargain as a means of 


proving an unfair labor practice strike. 

MR. BOROVSKY: That is correct, as proof of a conversion from 
an economic strike to an unfair labor practice strike. However, we do 
seek an 8 (a) (5) remedy. 

TRIAL EXAMINER: Iam going to deny the motion at this time, 
Mr. Schoonhoven, with the right to renew your motion, if you need it, 
at the end of the General Counsel's case. I think that is the best way to 
take care of it. 

MR. SCHOONHOVEN: I would like to take an exception to your 
ruling. 

* * } * * * 

MR. BOROVSKY: There is one other preliminary motion I 
have. Paragraph XI of the complaint, reads, in the third line, "on or 

about March 24, 1959". This was a typographical error, and 
I would like to amend the complaint to read "on or about March 23, 1959". 

TRIAL EXAMINER: Any objection to that? 

MR. SCHOONHOVEN: None. 

TRIAL EXAMINER: It will be allowed. 

* * * * 
DONALD PETERS 
called as a witness on behalf of General Counsel, and, having been first 


duly sworn, was examined and testified as follows: 
* * * * 
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DIRECT EXAMINATION 


Q. (By Mr. Borovsky) 
* * * * * 


Q. What is your occupation? A. President of Local 743. 

TRIAL EXAMINER: Before we go any further, my memory of 
what I saw before I left Washington was that I had two cases here, a CA 
and a CB case, all in the same complaint, as I recall it. What has hap- 


pened to the other case? 

MR. BOROVSKY: Well, there were two separate complaints that 
issued, Mr. Examiner; one in 13-CA-3261, which is the matter about 
which we are now concerned; and the other, a complaint case, 13-CB- 
739. The complaints were not consolidated for purposes of hearing. 
However, they were scheduled for hearing at the same time. ‘Subsequent 
to the time that the complaints issued, settlement has been reached in 
the CB case. | 

TRIAL EXAMINER: So that will not be on for nearing? 

MR, BOROVSKY: That is correct. 

TRIAL EXAMINER: All right. And, they were not consolidated; 

is that correct ? 

MR. BOROVSKY: That is correct; they were not consolidated. 

TRIAL EXAMINER: All right. 

Q. (By Mr. Borovsky) Mr. Peters, how long have you been 
president of Local 743? A. Since 1946. 

Q. By the way, when you refer to Local 743, that is’ ‘Warehouse 
and Mail Order Employes, Local 743, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America; is that correct? A. Yes, sir. | 

Q. I will ask you, as president of Local 743, do you, from time, 
have occasion to participate in collective bargaining negotiations on 
behalf of the union? A, Yes, sir. | 

Q. Did you have occasion to participate in such collective 
bargaining with representatives of the Aetna Plywood and Veneer Com- 
pany? A. Yes. ) 
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Q. Did you have occasion, Mr. Peters, to attend a collective 
bargaining meeting with representatives of the Aetna Plywood and Veneer 
Company on or about July 8, 1958? A. Yes. 

Q. Where did that meeting take place? A. In the offices of the 
United States Department of Mediation and Conciliation. 

Q. Who was present at that meeting? A. The Conciliator was 
Commissioner Brown; for the union, it was myself, John Niewinski. He 
is a steward; and Hyman Gavzer, business representative of the union, and, 
for the company, Mr. Streckenbach and Mr. Davis, Senior. 

MR. SCHOONHOVEN: What was the date you said? 

MR. BOROVSKY: July 8, 1958. 

Q. (By Mr. Borovsky) Prior to this date, Mr. Peters, to your 
knowledge, had there been meetings between representatives of Local 743 
and Aetna Plywood and Veneer Company for the purpose of making or 
negotiating a contract? A. Yes, several meetings. 

Q. Did you have occasion to attend those meetings? A. No. 

Q. Now, will you tell us what transpired at the meeting on or about 
July 8, 1958? 

A. Well, up to this meeting, there had been negotiating meetings, 
and they weren't successful. The men had voted to turn down the last offer 
of the company and voted to strike. 

* * * * * 

Q. Proceed. A. Well, Mr. Davis, Senior, was there, and he 
gave the company's position on the proposal -- not the company's position. 
He talked at great length about his boyhood and the business; how he had 
been in the business for many years, and how the Aetna Plywood and 
Veneer Company had gotten started, and the problems that they had with 
it, and, at one point, the Commissioner asked him to cut this story short 


and get to the facts in the case in dispute, and I said, "no, let him con- 


tinue. As long as he wants to give his side of the story, he should have 
full opportunity." So, he continued to give his story of the thing, never 
once touching on the proposals or the dispute. 


37 


When he got finished, he got up and excused himself. I then 
asked him, ‘Well, what about the disputed issues. We haven't talked about 
them yet". And, he said, "Mr. Streckenbach will handle that." He wasn't 
going to get into that, and he left the meeting, and, after that, we got into a 
discussion, and it boiled down to, I think, four basic arguments that we 
still had in dispute -- the question of a wage increase, the cost of living 
proposal, dependent coverage on insurance, and change in vacation policy. 
All other things had been more or less conceded or agreed to. 

Q. Was there any discussion regarding wages at this meeting? — 
A. Yes. 


Q. Will you relate for us what that discussion was, and who said 


what? A. Well, the company had offered, up to that point, an increase 

of eight cents the first year, five cents the second year, and five cents 

the third year, and no cost of living increase. We had gotten down to the 
position of amending our proposals, down to a point where we wanted ten, 
seven and seven, and a three-year contract, and a cost of living, and the 
company said they couldn't do this; that they couldn't afford it, and brought 
out a lot of facts. I think it was two or three hundred thousand dollars 
they had lost the previous year. 

Mr. Streckenbach had a statement he was quoting from, and we 
tried to point out to them that we weren't asking for anything out of line; 
that they had signed another contract with Local 705, which gave the 
drivers for the company the same increase and the same conditions that 
we were asking for, but they refused to agree to that. | 

Q. Do you recall if anything else was discussed at that meeting 
on July 8th? A. Well, I told them that the men had voted to strike; unless 

they got a better offer, why, we would have to CEES; call a strike 
if the company didn't agree to our proposals. 

That is all I can recall. 

Q. And, then, on or about July 22, 1958, the employes in the 
unit which you represent did go out on strike; is that correct ? A. Yes. 

Q. Can you tell who the employes were that went out on strike? 
A. Well, there were eleven that are named in the complaint, and there were 
three others. 
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Q. I see. Did that include Chester Luka? A. Yes. 

Q. Lawrence Lucas? A. Yes. 

Q. John Niewinski? A. Yes. 

MR. SCHOONHOVEN: Can't we shorten it by saying those named 
in this complaint and giving the additional ones ? 

MR. BOROVSKY: Yes, that is agreeable. 

TRIAL EXAMINER: You will stipulate these men did go on strike ? 

MR. SCHOONHOVEN: He is saying the men named in the complaint. 
That is his testimony. Why repeat it? 

Q. (By Mr. Borovsky) You said some others; is that correct ? 
A. Yes. 


Q. Who were they? A. Frank Bednarcik. He is deceased now. 
* * * * * 


Q. (By Mr. Borovsky) Mr. Peters, are those employes still out 
on strike? A. Yes, except those that are deceased. 

Q. Following the date that the employes went out on strike, July 
22, 1958, did you have occasion to attend another collective bargaining 
meeting with members of the Aetna Plywood and Veneer Company? 
A. Yes. 

Q. What was the date? A. About July 25th. 

Q. Who was present at that meeting? A. John Gazda, vice- 
president of our Local Union, and myself. For the company, Mr. 


Streckenbach and Mr. Davis, Senior, and Commissioner Brown. 

Q. Where did that meeting take place? A. At the office of the 
Conciliation Service. 

Q. Will you tell us what transpired at that meeting? A. Well, 
the Commission said they had been on strike, and reviewed the disputed 


issues, and asked the union to give our position. 

Q. When you say he reviewed the disputed issues, will you tell 
us what he said? 

A. Well, that the strike had occurred. At the meetings previous 
to the occurrence of the strike, the union's position had been that they 
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wanted ten, seven and seven, a cost-of-living clause, a change in depend- 


ent's coverage on insurance, and a change inthe vacation policy; and now 
that a strike had occurred, there would have to be a settlement or com- 
promise between the parties, and he asked each of us for our position. 

Q. Who spoke next? A. I did. 

Q. What did you say? A. I told him that our ere was that we 
wanted the ten, seven and seven on the wages. We wanted a cost-of- 
living clause, but on the vacation policy, we would be agreeable to post- 
poning the effectiveness of that into the following year. I didn't mention 
dependent coverage any more, but I added we wanted a reinstatement of 
the strikers; that everybody was to go back to work as it was = to 
the strike. 

Q. Were there any other items discussed at that mecting, Mr. 
Peters? A. No, not that I can recall. 

TRIAL EXAMINER: Let me ask you: Did the company accept 
this proposal ? 

THE WITNESS: No, they rejected the proposal, and stood on 
their previous proposal of eight, five and five, with no cost-of-living 
clause. | 

Q. (By Mr. Borovsky) Following the meeting of July 25, 1958, 

Mr. Peters, did you have occasion to attend a meeting with 
representatives of the Aetna Plywood and Veneer Company, on or about 
August 21, 1958? A. No, I didn't attend that meeting. : 

Q. When was the next time that you did have occasion to attend 
a meeting, if any, with representatives of the Aetna Plywood and Veneer 
Company? A. About September 25, 1958. | 

Q. Who was present at that meeting? A. It was held atthe ~ 
Conciliation Office of the Government. Commissioner Brown was there. 
For the union, was myself and John Niewinski, the steward, and we had 
two people from Local 135, from Indianapolis present; a fellow by the 
name of Barney Trefts and Bob Flynn. For the company was Mr. Ingram, 
Mr. Streckenbach and Mr. Davis, Junior. 
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Q. Will you tell us what transpired at that meeting? A. Well, 
the Indianapolis local had gone on strike the same time we did. They 
had a contract with the company and had had a number of meetings with 
the company, and happened to be in Chicago, and they had asked for a 
meeting to discuss the Indianapolis situation as well as a settlement of 
the Chicago situation, and there was quite a bit of discussion between 
Mr. Trefts and Streckenbach about the Indianapolis situation, and we 
discussed the question of picket lines in Chicago and Milwaukee. We 
were also picketing the plant of the company in Milwaukee, and we dis- 
cussed the picket line there and how it could be settled. 

The company refused to discuss the Indianapolis situation at 
all. They said that they had filed a charge, or something, with the Nat- 
ional Labor Relations Board, and refused to discuss the Indianapolis 
situation, and they also told us at this meeting that they were withdrawing 
all offers they had made to us up to that point relative to the settlement 
of the Chicago strike. 

That is pretty much all. 

Q. Was there anything further discussed at that meeting, if 
you recall? A. No, not that I can recall. 

Q. Calling your attention, Mr. Peters, to November 6, 1958, 
did you have occasion to attend a collective bargaining meeting with 
representatives of the Aetna Plywood and Veneer Company? A. Yes. 

Q. Who was present at that meeting? A. Commissioner 
Brown -- The meeting was held in the Conciliation office. Mr. Brown 
was there, Mr. Davis, Junior, Mr. Streckenbach, and Mr. Ingram were 
there for the company, and for the union there was myself, and for a 
little while, Mr. Lee Burkey, of Asher, Gubbins & Segal, and, later in 


the meeting, Mr. Asher himself. 

Q. And, where did this meeting take place? A. In the Con- 
ciliation office. 

Q. Now, Mr. Peters, will you tell us what transpired at this 
meeting, and if you can, try to relate who said what? A. Well, the 
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union gave its position, and I was the one that was the spokesman at the 
beginning, saying we wanted to reach a settlement; that we thought that 

our economic proposals had been right all the way through; that the company 
had given the same increases to the people here in Chicago, the drivers, 

and that there had been no question about it; and that I had also learned 

that the company, through an Association in Milwaukee, had reached a 
settlement with their employes in the Milwaukee warehouse, which was 

a better settlement than they had been proposing to us, and that we thought 
that our economic demands were still proper and in order. | 

Commissioner Brown brought out to us that the longer the strike 
went on, that eventually the parties would lose sight of the issues, and 
there would be so many new issues brought into it, that the longer the 
strike went on, the harder it would be to settle it. 

Mr. Davis, Junior, then brought out the question of reinstatement 
of the strikers; that there were some of the people he didn't want back. 

He talked specifically about one person that had used foul language against 
one of the women in the plant. 

Q. Did he mention the name? A. Yes, the woman, I think, was 
his secretary; Iam not, but I got the assumption he was talking about his 
secretary. And, the striker that was involved, was George Delnick. So, 

he didn't think that was proper to use that kind of language; that 
he wouldn't stand for it under any circumstances; that this Delnick was 
no good, and had been a trouble-maker in the plant. , 

So, I told him that as far as I was concerned, I knew what he was 
talking about his being a trouble-maker; that he was trying -- that all he 
was trying to do was enforce the contract; that in each instance, when Mr. 
Streckenbach had called the union office -- he had talked to me on one or 
two occasions about Delnick's position of working conditions in the plant; 
that Delnick didn't know what should be done, and he only assumed he was 
doing what was right, and when I talked to the company to straighten out 
the matter of complaints as to who worked overtime after quitting time, - 


whether the senior man was to work or whether a junior employe, who 
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was loading or unloading a truck at the time, would continue with the work, 
or whether he had to stop; that we would straighten that out, but that was 
no excuse to say that Delnick was a trouble-maker; that he was only doing 
what he thought was proper, but they insisted he was no good, and I tried 
to remind Mr. Davis and the company representative, that if he was no 
good, why did he make twenty cents an hour over the contract scale, and 
why had the company used him when they had built a branch office some- 
where, they had used him to go out to the plant and take inventory and 
have the responsibility of determining what the company was buying was 
there, et cetera; and that certainly lots of things happened during the 
strike and there were things that we thought the company was doing wrong, 
and that a settlement should be made and everything forgotten, and all go 
back to work together. 

Then there was a discussion on the issues. I said that the wages 
issue and the cost-of-living issue were still prime factors; that we would 
forget about the dependent coverage on the insurance, and the change in 
the vacation clause; and that we wanted a settlement. 

Then the company mentioned that there were some changes in 
the contract they wanted to make. So, I told them this was something 
new. This hadn't been discussed with us at any time in the past, and at 


the meetings I was at, it had never been discussed as far as I was con- 


cerned. This was something arising for the first time. 

Mr. Streckenbach said he had said he wanted to talk about some 
things during the negotiations to the union committee, but admitted it 
had never been brought up at all prior to this time. 

Then, I asked them then what they had reference. to. I thought 
if it was a minor thing that could be settled, we could get a settlement 
of the strike. So, he talked about different things, about the service. Mr. 
Streckenbach brought out the fact that the only thing the company had to 
sell was service; that a lot of companies were selling plywood in com- 
petition, and that was bad for the company, and they had to give the best 
service that they could so that they would get the business, and that he 
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was overhauling it, and was going to make some changes for better service. 

So, the few things they were discussing at that meeting was about 
the changes the company wanted to go into the company; and one was that 
they wanted to leave out the twenty-four hours’ notice for overtime that 
we had in the contract, that an employee didn't have to work overtime 
unless he got twenty-four hours' notice. They brought out that this was 
a disadvantage; that they couldn't do it in order to give service. 

I tried to explain to them the union's position. I told them that 
twenty-four hours’ notice was the minimum where he was expected to 
work, but that some emergency should arise, certainly they could ask 
the men and they could work overtime; no question about it, and I thought 
that the company was referring to an instance when the man -- when there 
was a dispute about who worked overtime there when he was finishing a 
job; that if the senior man had to be given overtime even though the junior 
man had started the loading, - I pointed out that we would agree that anyone 
working on a job at the close of a shift that he would continue and finish 
that work, and I thought that was in answer to what they were talking about. 

Then, Mr. Davis brought out the fact that it was embarrassing 
to the company and to the salesmen of the company that when customers 
came in to buy or look at their products, they would go out into the ware- 
house and the salesman couldn't pull down a sheet of plywood to show the 
plywood to the customer, the quality, that they had to wait there; that the 
union men insisted that only union men would handle the plywood. He 
said that was embarrassing to have to wait; or to run to the other part 
of the plant and get a man to pull out a sheet of plywood so that the sales- 
man could show it. I agreed that this was carrying it too far; and that 
certainly, for the purpose of showing merchandise, the salesman had a. 
right to pull out the sheet; but that they were not to fill any orders or 
load the truck. 

Then, we couldn't reach any agreement. 

They said there were a few other things they raed to bring 
out that was latent up to that time, and Mr. Asher suggested the company 


put in writing all the changes that the company wanted in the agreement, 
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so we would know exactly where we stood. So, this was agreed to, and 
we agreed to meet the next day again to discuss the situation. 
Q. Did the parties meet again the next day, Mr. Peters? A. Yes. 
Q. Where did that meeting take place? A. At the Conciliation 
service, and the same people were there that were there on the 6th. 
Q. At this time, did the company representatives present to you 
any written proposals? A. Yes, they had some proposals, some type- 


written proposals that they gave us. One was on management clause that 


they wanted inserted in the contract that hadn't been in it. They had a 
no-strike clause that they submitted to us. They had a clause that the 
foreman would be able to work in the warehouse, and they had a clause 
that the salesman could perform work in the warehouse. 

* * * * 

TRIAL EXAMINER: What is Exhibit 2? 

MR. BOROVSKY: Exhibit No. 2 is the labor contract and working 
agreement between the Aetna Plywood and Veneer Company and Local 743. 
This is the contract which had expired prior to the negotiations about which 

we are now referring. 

TRIAL EXAMINER: All right 

MR. BOROVSKY: And is the one referred to in the complaint. 

TRIAL EXAMINER: Which expired April 30, 1958? 

MR. BOROVSKY: That is correct; that is General Counsel's 
Exhibit 2. 

* * * * * 

MR. BOROVSKY: General Counsel's Exhibit No. 3 for identifi- 
cationis a letter dated March 13, 1958, addressed to the Aetna Plywood 
and Veneer Company, attention Mr. Donald Streckenbach, and it is signed 
by Hyman Gavzer, Business Representative, Local 743. 


* * * * * 


(The documents heretofore marked General 
Counsel's Exhibits Nos. 2 and 3 for identification, 
were received in evidence. ) 


MR. BOROVSKY: Thank you, Mr. Examiner. Also, at this time, 
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Mr. Examiner, I have a set of documents which I have marked for 
identification as General Counsel's Exhibits Nos. 4-A, 4-B, 4-C and 4-D, 
also, which are offered by way of stipulation with counsel for respondent, 
which are the written proposals that Mr. Peters has just referred to in 
his testimony. : 

TRIAL EXAMINER: At the meeting of November wth? 

MR. BOROVSKY: That is correct. 

* * * * *: 

(The documents heretofore marked General Counsel's 
Exhibits Nos. 4-A, 4-B, 4-C and 4-D for identification, 
were received in evidence.) 

* * * * 

BY MR. BOROVSKY: 

Q. Mr. Peters, after these written proposals were handed to you, 
what happened next, if anything? A. Well, we hada discussion on them. 
The company explained the reason why they wanted them in there, and 
we asked for a recess then from the Commissioner so that we could go 
over the proposals submitted by the company. | 

Q. You said the company explained the reasons for conten 
them in the contract, or the reasons for making these proposals. Will 
you tell us what was said, and by whom? A. Well, on the question of 
the management clause, sir, which they submitted, was new as far as 
our old contract was concerned. Mr. Davis explained that the problems 
that they have had at the plant, that the warehousemen were running the 

plant, or, rather, they were running the warehouse, and that the 
company wanted to have the right to make certain changes or to make 
certain rules and conditions which they wanted to put into effect. We 
said, certainly, we had no objection to that; that they had the right to run 
the plant, and that there were certain questions or reservations we had 
about the proposals, inasmuch as they might interfere or contradict or 
conflict with some of the clauses that we had in our agreement; that the 


men were there to work and we wanted them to just handle the work and 
leave the operation of the company separately. 
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On the question of the strike clause which they submitted, they 
took the position that they wanted this in because in the previous contract 
we did not have a no-strike clause in it and it also had what was known 
as the "hot cargo” clause which the company, by substituting this, was 


deleting. They said they didn't want to go through the same thing again 
with the union. I wanted to know how that situation, or how that no-strike 
clause would have any effect on that, because the union would not strike 
during the term of the agreement, and that this no-strike clause would 
not have any effect if we were in the same dispute with the company as 
we had them, so the no-strike clause would not help them. 

Then the question came up about the foreman; that the foreman 
would be utilized whenever necessary; that the foreman would work in 
the warehouse. I asked what the necessity for this was. They brought 

out that -- Mr. Davis brought out that since the strike had been 
on, that they had six people working back there; six people not familiar 
with the work, and these six people had been able to do the work that had 
been done by the warehousemen previous to the strike. Of course, we 
pointed out that there wasn't the same quantity of work that there had 
been previous to the strike, and that these fellows were working much 
longer hours, and Mr. Streckenbach then showed his hands, and showed 
that he had been working back in the warehouse. 

Mr. Streckenbach -- or, rather, Mr. Davis then brought back 
the subject; about the subject of the service that the company had; that 
the company had to serve its customers; that it was necessary to serve 
these people; that everybody had to be utilized there to work, and this 
brought up the discussion then about the salesmen being able to go into the 
warehouse, and they said that the salesman comes into the warehouse 
after he has taken an order from a customer, - after he has taken an 
order he comes into the warehouse and they said if, say, a customer 
ordered 200 sheets of something and he needed ten sheets right away that 
day to get started on the order, the salesman could get them for him, 
and the rest could be delivered by tomorrow; that the salesman should 
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have the right to come into the warehouse and get the ten sheets of ply- 

wood, load it into the station wagon to drop it off and deliver it to the 

man. I objected to this. I said "the old warehousemen have been doing 
it in the past; they have been doing this. What are you going to 


do now ?"" They said, "We are not going to use any warehousemen any 


more. We will be able to do without them, because we are going to have 
to use the foreman and these salesmen to do the work, and we will only 
want six of the men back to work." 

So, I argued with them about the six men going back to work. 

I asked them how they were going to do this; that certainly, as a result 
of the strike, that maybe they wouldn't have the work for all fourteen 
men; that they might have fewer orders; that certainly they might come 
pack, but all of them should be called back and should be according to 
seniority. He said, no; he said the men could do the job better than you 
do, and that they were going to pick any six out of the fourteen that they 
wanted for a return to work. 

At this time, we asked for a recess. Mr. Asher and I went over 
what the company proposed, and where certain words were used in the no- 
strike clause, which I think our argument was over. We were’ opposed 
to the whole thing, but certainly -- I think one word was "condone" and 
the other was "encourage", which the Aetna Plywood and Veneer Company 
thought should be deleted from the clause, and he wrote out then all the 
thingsthat had been agreed to in the previous meetings; things that we 
would agree to, and all of the issues in dispute, he wrote out in longhand 
on a sheet of paper so we would know exactly what position we were going 
to take. One of these was the -- 

MR. BOROVSKY: Just a moment, please. Mr. Examiner, I 
have marked for identification as General Counsel's Exhibit No. 5 the 
document which Mr. Peters has referred to, and I believe that counsel 
for the respondent will stipulate with me as to the authenticity of this 
document as having been presented at that time. 

MR. SCHOONHOVEN: As a matter of fact, I will so stipulate 
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I would like to add we have a copy of it. It was written in duplicate 
apparently, whether with a carbon or not, I do not know. Our's has the 
date on top of November 7, 1958. 

TRIAL EXAMINER: All right. 

MR. BOROVSKY: Fine, I will be happy to add that, too. 


* * * * * 


(The document heretofore marked General Counsel's 
Exhibit No. 5 for identification, was received in evidence. ) 


* * * * * 
BY MR. BOROVSKY: 

Q. Now, what happened after Mr. Asher transcribed this pro- 
posal? A. Well, he included everything in it that we thought was neces- 
sary to the agreement, not only the things that had been agreed to pre- 

33 viously, but counter proposals to the articles; the four articles 
which they had submitted to us at that time, or earlier in that meeting, 
and, of course, we added that the no-strike clause issue had just arisen; 
they didn't want all of the men back; that all strikers would be hired by 
seniority, and then also a settlement of the strike clause -- 

Q. Excuse me. That document is now in evidence. It is not 
necessary to go over all of the items. A. O'K. 

Q. However, if there was any discussion of those items, please 
relate that for us? A. Well, the Commissioner took this proposal to the 
company. They were not in the room; he took the proposals to the company 
and they studied them for a while. There were recesses, some times an 
hour or two long while each side was discussing these things. Well, it 
was getting late in the afternoon, and there were several questions raised 
about what rates were involved; and about this waiver clause at the end. 


It was getting late in the afternoon, and I think Mr. Davis' mother was 


il) at that time, and he didn't want to carry the meeting too long, so it 
was adjoruned to a later date, and it was agreed that the company would 
submit an answer to the union at a meeting which would be held at a later 
date. 

Q. Did you, Mr. Peters, have occasion to attend a meeting at 
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a subsequent date with the members of the Aetna Plywood and Veneer 


Company? A. Yes. 

Q. When was that? A. November 13th. 

Q. 1958? A. 1958. 

Q. Where did that meeting take place? A. In the Coneiliation 
office. 
Q. Who was present? A. Mr. Brown -- eee Brown, 
Mr. Davis, Junior, Mr. Streckenbach, Mr. Ingram, Mr. Asher and myself. 

Q. Did the company present to you a written proposal at that time? 
A. Yes. | 

* * * * * 

MR. BOROVSKY: I have marked for identification as'General 
Counsel's Exhibit No. 6, which is the proposal submitted to representatives 
of the union on November 13, 1958, and is the one which Mr. Peters has 
just referred to. 


* * * * * 


(The document heretofore marked General Counsel's Exhibit 
No. 6 for identification, was received in evidence. ) 


* * * * * 
BY MR. BOROVSKY: : 

Q. Now, Mr. Peters, at the November 13th niece prior -- 
or, rather, subsequent to the time that Mr. Ingram presented the written 
proposal to you, what happened next ? A. We asked for a recess. Mr. 
Asher and I took the company's proposal that they had just given us, went 
over our old agreement which had expired, to find out what points the 
company had -- you know, were still the same, and which ones were 
changed, and which ones had also been added now, and they included still 
the clause -- 

Q. Excuse me, Mr. Peters. The document has been! admitted 
into evidence, and does speak for itself. A. O'K. 

Q. After you met with representatives of the Aetna Plywood 
and Veneer Company, did you again meet with representatives of the 
company? A. Yes, after we had discovered what changes were set forth 
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in the proposal. 

Q. Was there any discussion at that time? A. Yes. 

Q. Will you please tell us what that was? A. Well, first of all, 
I brought out to the company that their proposal had excluded from our old 
contract things that hadn't even been discussed previously. They had 


excluded the guaranteed work week from the contract. They had excluded 


some paragraphs from our other benefits clause. They had excluded a 
paragraph from our differential clause. They had excluded the 24-hour 
notice on overtime from our contract. They had made some other word 


changes. 
* * * * * 

THE WITNESS: Yes "word". You could use the other word, too. 
But, there had been several changes. We pointed out to the company again 
that these things were not discussed, and they were omitted from the 
contract. We also pointed out things that had been added to the contract, 
which was the management clause which we couldn't agree to. That the 
foreman would perform all work necessary in the bargaining unit. Sales- 
men would be utilized in the warehouse. They had this clause in, that a 
man would have to work overtime as a condition of employment whenever 
requested by the company without any notice. There had been in our dis- 
cussion the question of inventory; even in some previous meetings, that 
anyone could take inventory in the unit; that they could take office people, 
salesmen, or anyone and take inventory. 

Then they added a few words in the contract under a few of the 
clauses, like seniority. They added "wherever practicable’ or changes 
like that, and they had things in there that there had been no previous 
discussion on. 

We also pointed out to them that they did not include a wage 
schedule in the proposal they submitted to us, and Mr. Ingram said that 
we would first have to agree to the other points of the proposal before 
the company would submit a wage proposal to us. So, we had long dis- 
cussions. I tried to point out to the company the question of foremen 
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working, and salesmen being allowed to work; that this was the reason 
why the company was going to only need six men; that these men were 
going to perform the work. The company had three foremen in the group, 
and that they were going to keep the foremen with the six men; that this 
was out of line with operating procedures, and if they wanted the foremen 
to work they should then be members of the bargaining unit or members 
of the union if they were going to do all this work, and if the salesmen 
were going to come in and load the station wagons and take out stuff, 

and fill small orders for the customers, that it also meant that our men 
would be losing the work. 

I also pointed out to them that this thing of working overtime, 
compulsory overtime, as a condition of employment, that this: ‘would also 
be a way for the company to get rid of the six men that they did take back. 

They could tell these men, on two minutes’ notice, to work two 
hours tonight, "I can't. My bowling team is going to bowl." mi have to 
go the dentist". I haven't got a telephone. You can't notify me", and if 
they refused, the company could fire them and get rid of the six men they 
had taken back. I repeated that if a man was doing some work and had to 
finish the job, we would agree that he had to finish the job.. Then, Mr. 
Davis brought out the fact that that wasn't always the case; that some- 
times at a quarter to five he might get a phone call from a truck driver, 
saying that he would be in ina half hour with a load; that he would then 
have to tell the men to wait for the truck, and then unload it. ‘This was 
a different problem. We tried to assure them that the men would be 
available to work; they wanted all the overtime work they could get, but 
we couldn't agree that this would be a condition of employment. That 
guy could be fired on a few minutes’ notice if he couldn't peo the 
work. 


We had some discussion, then, on the guaranteed work week; why 
the company had left it out. It hadn't been talked about in the previous 
meeting, and they said, well, they couldn't guarantee it, but that they had 
always paid the men for forty hours, but they were not willing to guarantee 
it, because this was a service business, and they didn't know when orders 
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reasons the company had not done so well previously in the last two years, 
primarily because of the service factor. 

Mr. Davis said he was going to change it all around; that they 
were going to give service to the customers. I said that this was more or 
less an indictment of his father, because he hadn't run the business right 
in the past, and that he should blame his father, but they refused to make 
any changes. 

They had made some off-the-record proposals such as that sit- 
uation of taking the inventory; that they could utilize the office and the 
sales people. After all, our warehousemen were first asked to work. We 
had no objection to that, and that if the foremen couldn't find a man around 
or if there was absenteeism or all of the men were busy, that we had no 
objection to letting the foremen fill in and help in an emergency case, but 
we wouldn't allow the foremen to take the job of three men, or for a sales- 
man to take a man's job. 

Then I told the company representatives, that certainly, if you 
find all other things in the contract were all right, how could you go to 
fourteen men and have them vote to accept the contract when eight of them 
were voting themselves out of a job, because I couldn't get a majority of 


them to vote themselves out of a job; that if they were only going to call 


up six, the other eight had no reason to end the strike, and certainly they 
would reject any offer that said they couldn't go back to work. So, we 
refused to accept the company’s proposal, and they refused to make any 
concessions other than the proposal they submitted to us. 

Q. Subsequent to this meeting on November 13, 1958, Mr. Peters, 
did you have occasion to attend another meeting with representatives of 
the Aetna Plywood and Veneer Company on or about November 26, 1958? 
A. Yes. 

Q. Where did that meeting take place? A. At the Conciliation 
Service offices. 

Q. And, who was present? A. Mr. Davis, Junior, Mr. Ingram 
and Mr. Streckenbach, Mr. Brown, myself and Mr. Asher. 
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Q. What transpired at that meeting? A. Well, it was a 
short meeting. The Conciliator asked both parties if they had made any 
changes in their position. We told them that as far as the union was 
concerned that we could not accept the company's proposal on the question 
of the foremen and salesmen, and the compulsory overtime; that all 
arguments stemmed around these three clauses; that if these things 
were left in the contract, that we could never get the men to ratify it 
because they would be voting themselves out of their jobs, and the com- 
pany refused to make any changes in the proposal at that time. 

Q. Can you recall anything else that transpired at that ee 
A. No, not that I can recall. 

Q. All right. Then, subsequent to November 26, 1958, did you 

again have occasion to meet at a collective bargaining confer- 
ence with representatives of the Aetna Plywood and Veneer Company? 
A. Yes. 

Q. And, when was that? A. January 16th. 

Q. 1959? A. 1959. 

Q. Who was present at that meeting? A. The Coneiliator was 
changed. It was Commissioner McGahay. Commissioner Brown was 
gone out of town on a vacation or something like that, and the same 


representatives for the company and for the union, as wees men- 


tioned, were there. 

Q. Was Mr. Asher present at that meeting? A. Yes. 

Q. Now, will you tell us, Mr. Peters, what was said, and by 
whom? A. Well, the Commissioner made a talk, that the thing had gone 
long enough, and now was the time to settle the dispute; that he didn't 
think the issues were too great; that, certainly, there should be some- 
thing that we could get together on. | 

I brought out again the fact that as long as the company insisted 
that only six of the men were to be put back to work, that this clause on 
the foremen and salesmen to do the work in the warehouse, and the 
question that overtime would be a condition of employment, that we could 
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not go along on the question. 

Mr. Davis then, again, brought out the fact that these things were 
important to the company on the basis of service; that they had to keep 
down the costs; that'they had no intention of trying to do away with the 
men, but that they were going to just work on service. 

We talked about the question of overtime being compulsory, and, 
again, I brought out the fact that how could men know without notice 
whether they could work or not, and I brought out one extreme incident, 
which I remember distinctly. I said, if a man was working at five o'clock, 
and he was told that he had to work overtime, and he got a phone call 
saying his father was dying, ould you make him, as a condition of employ- 


ment, work then, and he said, yes, that the company was built on service, 
and that the man would be expected to work, and I know that the Commiss- 


ioner asked several questions about that statement during the course of 
the meeting -- Commissioner Mc Gahay -- and the company had then 
submitted another list, and said something about death in the family that 
had actually been agreed upon several months before that. 

MR. BOROVSKY: Excuse me. Mr. Examiner, I have marked for 
identification as General Counsel's Exhibit No. 7 the written proposal 
that was submitted by the company at this meeting. 


* * * * * 


(The document heretofore marked General Counsel's 
Exhibit No. 7 for identification, was received in evidence. ) 


* * * * * 
BY MR. BOROVSKY: 

Q. Was there any discussion with the company representatives 
that submitted this proposal to you, Mr. Peters? A. Yes, we tried to -- 
We were separated then. The Commissioner had separated us, and he 
asked us to make some sort of proposals covering these three basic 
things still in dispute -- of the salesmen working, the foremen working, 
and the compulsory overtime, and we had worked out some wording on 
the question of the salesmen, that wherever it came to showing mer- 
chandise to a customer, that it was permissible to go out to the warehouse 
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for that. As to the question of the foremen, we made a stipulation that 
in an emergency case like that of absenteeism, that that foreman could 
perform work, and that we would make every possible effort to have the 
men work overtime, emergency overtime, on short notice, but we left 
out the words "as a condition of employment." 

The company refused to make any changes on that, and the Com- 
missioner broke up the meeting without us getting together again. 

Q. Did you have occasion, Mr. Peters, to subsequently attend 


another collective bargaining meeting with representatives of the Aetna 


Plywood and Veneer Company? A. Yes. 

Q. When was that? A. About February 4th, it was. 

Q. 1959? A. 1959. 

MR. BOROVSKY: Yes, it should be 1959. 

BY MR. BOROVSKY: 

Q. Who was present at that meeting? A. Well, for the union, 
it was John Niewinski and myself. The company was in another room and 
I never saw them at all. This was in the evening. The company insisted 
on the meeting at night, and who was there for the company I couldn't 
say because I didn't see them, but they were in another room, according 
to the Commissioner. | 

Q. Tell us what happened at that time? A. Commissioner 
McGahay and Commissioner Brown were both there, and they discussed 
with us all the problems, and we tried to emphasize again that we couldn't 
get a contract settled by our men if only six out of fourteen were going to 
keep their jobs, and they were important issues, and that we would not 
say anything - that we did not say anything about the wage issue and the 
cost-of-living issue at several meetings. That, certainly, we wanted to 

settle the thing if it were at all possible. 

So, they went in to the company and were there for an Nnoar or 
so, and came back with the answer that the company felt they couldn't 
make any move either. I said "all right; I have had enough of this.” I 
told the Commissioners this proved we were in good faith. I will make 
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some concessions. I wrote out for the Commissioner that we would let 


the foremen work if it didn't take over twenty per cent of their time. 
The salesman thing, I didn't make any concessions on. That we would 
guarantee that the men would work on emergency work necessary to do 
the company's work, but it would not be compulsory that the senior man 
had to work or would get fired. 

Again, the people that were with me thought that I was foolish 
to make these concessions; that it might be harmful, but I told them and 
the Commissioners I wanted to test the good faith of the company. I was 
making the concessions because I didn't think that the company would 
accept them; that they weren't bargaining in good faith, and the Com- 
missioner took these in to the company and came pack in a little while 
and said that the company had to talk to their people to get the answer, 
and the meeting adjourned then. 

Q. Was that the last bargaining session you attended with 
representatives of the Aetna Plywood and Veneer Company? A. Yes. 

* * * * * 
CROSS EXAMINATION 
BY MR. SCHOONHOVEN: 

Q. Mr. Peters, didn't you have another meeting after this 
February 2nd meeting? A. February 4th. 

Q. About February 6th? A. I wasn't there. 

Q. You were not there? A. No. 

* * * * * 

Q. Mr. Peters, I believe you testified that the company with- 
drew all of its offers at the meeting of 9-24; that would be September 24th. 
A. Yes. 

Q. Asa matter fact, although they may have withdrawn them, 
they went right back to them when you got back into the meetings, didn't 
they? A. No, not definitely, because on the question of wages, no pro- 
posal was ever made on wages again until I understood February 6th 
was the first time. 
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Q. Aside from that, they went back tothem? A. I would assume 
so. There wasn't much discussion. 

Q. As a matter of fact, that withdrawal, rather than ee made 
on September 24th, wasn't that at the meeting of July 23rd? A, July 23rd? 

MR. BOROVSKY: What year? 

MR. SCHOONHOVEN: 1958. 

BY MR. SCHOONHOVEN: 

Q. Between you and Mr. Brown and Mr. Streckenbach? 

A. I think it was July 25th. 

TRIAL EXAMINER: July 25th or September 25th? 

THE WITNESS: I think there was a meeting on July 26th. 

BY MR. SCHOONHOVEN: 

Q. Would I be wrong if I stated that our records show that 
there was a short meeting between you and Mr. Streckenbach and Com- 
missioner Brown on July 23rd at the Conciliation Office, at which those 
offers were withdrawn? A. I don't recall that meeting. | 


Q. Now, let us turn to the meeting of November 6th. | 
A. All right. | 
Q. Did the union place any other conditions on the settlement 


of the issues outstanding between the company and the union, at that 
meeting? More specifically, didn't they propose a strike a 
agreement? A. Yes. 
MR. SCHOONHOVEN: Mr. Examiner, may I have this identified 
as an exhibit, please? 
TRIAL EXAMINER: It will be Respondent's Exhibit ie 1 for 
identification. : 
* * * 
BY MR. SCHOONHOVEN: 
Q. I show you this exhibit. (Tendering document) Was that 
document proposed to the company on Novenber 6th at that 
meeting in the Conciliation Office? A. It was on the 6th or Tth. It was 
submitted along with our written proposal. 
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Q. To your knowledge, the conditions contained therein, among 
which was that you will not file any actions against the company and that 


they will drop any actions they have filed, that was never withdrawn; that 


condition has never been withdrawn, has it, on the part of the union? 
A. I wouldn't know. It was only discussed and given to the company at 
that time, and, to my knowledge, at the subsequent meetings, it wasn't 
discussed again. 

Q. To your knowledge, it has never been withdrawn; is that right ? 
A. I suppose not, to my knowledge. 

Q. It was reiterated, as a matter of fact, and incorporated, by 
reference in the handwritten document proposed to the Aetna Plywood 
and Veneer Company ? 

MR. BOROVSKY: That document has been admitted. 

THE WITNESS: Was this document along with it at the time? 

MR. SCHOONHOVEN: Yes. 

THE WITNESS: Yes, sir, this document was along with it at 
the time. 


* * * * * 


(The document heretofore marked Respondent's Exhibit 
No. 1 for identification, was received in evidence.) 


BY MR. SCHOONHOVEN: 

Q. In the meeting of November 6th, were there: any other con- 
ditions attached to the settlement of the issues than those that you recited? 
A. As far as the union was concerned? 

Q. Yes. A. Only what was put in writing to the company. 

Q. That was onthe 7th? A. Yes. 

Q. Lam talking about the 6th now. A. Well, all of the issues 
were discussed on the 6th, those which the company had agreed to which 
were no longer a problem. There were discussions on four items which 
we had held out for. Then, the company had discussed the question of the 
pensions; they were under a pension program, and they didn't want to go 
along with the changes that followed: There was a discussion on that. 

Q. Was anything discussed with respect to all employes being 
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returned to work, as to whether or not the company would take back those 
who engaged in any strike violence, or what have you? A. We: said that 
all strikers had to be called back to work but we denied there had been 
any violence or any other problems. 

Q. DoI recall your testimony correctly to the effect that either 
on the 6th or the 7th, and thereafter, that Mr. Davis, Junior, named a 
figure, namely, six employes and no more that he would recall to work, 
should the strike be settled? A. Right. 

Q. You are sure it was six? A. Six, because I made the state- 
ment, how can you get the majority to vote to settle the strike if the 
majority were not going to go back to work. | 

* * * * ss 

Q. Do I understand the sense of your testimony to be that in the 
meeting of November 13, 1958 -- at least that you attribute it to a company 
representative -- I believe, Mr. Davis, Jr., -- that he said the reason that 
he would only need six men was because the foremen and the salesmen 
would be doing work out in the warehouse; is that the sense of your tes- 
timony? A. He left the implication that the foremen and the salesmen 
would be utilized with the six men to do the work in the warehouse. 

Do I understand your testimony to be that on November 26th, the 
company representatives -- I don't believe you identified them, and I 
don't think it is pertinent -- that a company representative said if a man's 
father was dying and it was necessary to do overtime work, that he had 
to work or he would be fired; is that the sense of your testimony? 

A. Yes, sir, I asked the question and Mr. Davis, Junior, answered the 


question. 


Q. Also, on January 16, 1959, did not the company drop its 


requested language with respect to salesmen working and adopt the union's 
position? A. Which meeting was this ? 

Q. January 16th. A. They submitted me a written proposal on 
January 16th on one sheet. I would have to look at that to see if there is 


any change. 
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THE WITNESS: There is no reference in it about the salesmen 
at all, so whether they accepted our's or not at this point, I can't say; 
I wouldn't know. 

BY MR. SCHOONHOVEN: 

Q. You just don't remember; is that right? Is that right? 
A. I don't recall. 

Q. All right. Do you recall whether or not on that same date, 
the company offered to raise its contribution to the pension fund from 
$3.00 in 1959 to $4.00 in 1960? --I will rephrase that. It offered to 
raise it from the then present two dollars to three dollars during the 
year 1959 and to four dollars starting in November, 1960? 


A. That was included in the February 6th contract proposal. 

Q. Did they, on January 16th, state that orally? A. It could 
have been in that meeting. 

Q. All right. With respect to the February 2, 1959, meeting -- 


withdraw that. I will ask another question. With respect to 
January 16th, did not the management representatives at that meeting 
make the following proposal --? 

TRIAL EXAMINER: You are talking about January 16th? 

MR. SCHOONHOVEN: Right. 

BY MR. SCHOONHOVEN: (Continuing) 

Q. -- If work is not available for all the strikers, those not 
reinstated will be placed on a preferential list according to seniority and 
will be called back when needed upon five days' advance notice in writing ? 
A. That was our proposal to the company on November 7th. 

Q. Did not the company and the union agree on that on January 
16th? A. A thought it had been agreed to prior to that. It was agreed 
to previously. They would be pack on seniority, the six men they did 
take back, or would take back. 

Q. Now, to get to this February 2nd meeting, do I understand 
the sense of your testimony with respect to the February 2nd meeting, 
1959, that you said the foremen could work in the warehouse, apparently 
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with no strings attached, if it didn't amount to over twenty per cent of 
their time, and that you would guarantee that the men would do emergency 
work, although it would not be a condition of employment? A. Yes -- You 
said February 2nd. I thought it was February 4th. 

Q. All right. I didn't calculate right. You made that statement, 
did you not, Mr. Peters, to the Federal Conciliator; is that right? 

A. Yes, in writing. 

Q. Inwriting? A. Yes. 

Q. Have you any idea, or do you know whether or not he actually 
transmitted it tothe company? A. No, I have no knowledge of that. 

Q. So, that concession, as you label it, for which you say you 
were criticized, you do not know whether it was ever made to the company ? 
A. After we made the concession, the two Conciliators went in with the 
company and came back a little while later, and said the company would 
have to take it up with their people, and we set another meeting two days 
hence. 


Q. And, it is the sense of your testimony that you still don't 


know whether it was ever made to the company? A. Tomy knowledge, 
I do not know. | 
* * * 
REDIRECT EXAMINATION 
BY MR. BOROVSKY: 

Q. In answer to a question of Mr. Schoonhoven, you paid that, 
or did you say that the company agreed that the strikers would be called 
pack -- or, rather that the strikers who were not called back would be 
placed on a preferential hiring list; a preferential list ? 

A. Well, back when they made the first proposal, when they 
said they only needed six men, they wanted six men during that discussion. 
When we wrote out our counter-proposal to them on the whole thing, the 
first thing on the list was that all strikers would be hired according to 
seniority. I think the second point was that the rest would be kept on a 
preferential list and would be called back before anybody else could be 
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used in the unit, as that is what we were talking about all along. That 
started back in November. 

Q. All right. Was there ever an agreement on that issue, to 
your knowledge? A. Yes, I believe there was an agreement that that 
would be followed. 

* * * * 
[BY MR. ROSENBLOOM] 

Q. You testified that at the meeting of November 6th, the union 
proposed a strike settlement containing a provision for the release of 
all claims and the non-filing of any litigation by either party. Was that 
subject ever brought up again? A. It was, because at one time, during 
the negotiations, when the company was out of the room, the Commissioner 
told us that the company refused to talk about Indianapolis at all, so it 
must have been discussed, because Indianapolis was a part of what we 
termed in the strike settlement, and the Conciliator told us that the 
company absolutely refused to talk about that subject. 

* * * * 
RECROSS EXAMINATION 
BY MR. SCHOONHOVEN: 
Q. You stated that at the November 6th meeting, in the 
Conciliation Office, that you thought that -- not you thought -- but that the 
company for the first time brought up some desired changes in the old 
agreement? A. Yes. 

Q. As a matter of fact, hadn't Mr. Streckenbach made a point 

in front of the Conciliator, in an earlier meeting, that they 
wanted to make it a matter of record that they had desired changes that 


they were going to propose? A. Not in any meeting that I attended. 
Q. Where did you say you heard about the fact that the company 
had made some similar statement? A. At the meeting of December 6th, 


Mr. Streckenbach said that he had wanted some earlier. 
* * * * * 


MR. BOROVSKY: Before I call my next witness, Mr. Examiner, 
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I would like to offer in evidence several documents that have been marked 


for identification as General Counsel's exhibits. I might add that each 
of these documents is stipulated as to authenticity by and between 
counsel for the respondent and counsel for General Counsel. 

As General Counsel's Exhibit No. 8 for identification a letter 
dated October 6, 1958, from Frank H. Ingram to Mr. Raymond A. 
Jacobson, National Labor Relations Board, 176 West Adams Street, 
Chicago, Illinois. It isa document consisting of two pages. 

* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 9 for 
identification, the contract proposal submitted by Aetna Plywood and 
Veneer Company, dated February 6, 1959. 

* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 10 for 
identification, a letter from Frank H. Ingram to Mr. Gerald Patterson, 
National Labor Relations Board, 176 West Adams Street, Chicago 3, 
Mlinois, dated March 25, 1959, which consists of two pages, the second 
page being an eligibility list which is referred to in the text of the letter. 
I might also add that this letter refers to another enciogare?) which will 
be offered into evidence as a different exhibit. 

TRIAL EXAMINER: All right. 

* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 11, a letter 
dated March 23, 1959, to Mr. Donald Peters, President, Warehouse and 
Mail Order Employees, Local 743, I. B. T., et cetera from Mr. Don L. 
Davis, Jr., president of Aetna Plywood and Veneer Company. 

* * * * i * 

MR. BOROVSKY: As General Counsel's Exhibit 12 for iden- 

tification, a letter dated March 23, 1959, from Mr. Davis to Mr. 
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* * * * io 


MR. BOROVSKY: As General Counsel's Exhibit No. 13 for 
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identification, a letter dated March 23, 1959, from Mr. Don L. Davis, Jr. 
to Mr. Chester Luka. 
ak * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 14, a letter 

dated March 23, 1959, from Mr. Don L. Davis, Jr. to Mr. Aloysius Antosz. 
* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 15, a letter 

dated March 23, 1959, from Mr. Don L. Davis, Jr., to Mr. George Delnick. 
* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 16, a letter 

dated March 23, 1959, from Mr. Don L. Davis, Jr., to Mr. John Galinski. 
* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 17 for 
identification, a letter dated March 23, 1959 from Mr. Don L. Davis, Jr., 
to Mr. James Johnson. 

* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 18 for 
identification, letter dated March 23, 1959, from Mr. Donald L. Davis, 
Jr. to Mr. William Lynch. 

* ate * * * 
MR. BOROVSKY: As General Counsel's Exhibit No. 19, a letter 


dated March 23, 1959, from Mr. Don L. Davis, Jr., to Mr. Stanley Nowak. 
* * * * * 


MR. BOROVSKY: As General Counsel's Exhibit No. 20 for 
identification, a letter dated March 23, 1959, from Mr. Don L. Davis, Jr., 


to Raymond Ostrowski. 
* * * * * 


MR. BOROVSKY: As General Counsel's Exhibit No. 21 for 
identification, a letter dated March 23, 1959, from Mr. Don L. Davis, 
Jr., to Mr. Joseph Petek. 


* * * * * 


MR. BOROVSKY: As General Counsel's Exhibit No. 22 for 
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identification, a letter dated March 23, 1959, from Mr. Don L. Davis, 
Jr. to Mr. Edward Van Holt. : 
* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 23 for 
identification, a letter dated March 23, 1959, from Mr. Don = Davis to 
Mr. 

* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 24 for 
identification, a letter dated March 23, 1959, from Mr. Don L. Davis, 
Jr. to Mr. John Niewinski. | 

* * * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 25 for 
identification, a letter dated March 23, 1959, from Mr. Don L. Davis to 
Mr. 


* * * * 

MR. BOROVSKY: As General Counsel's Exhibit No. 26 for 
identification, a petition in Case No. 13-RM-447, dated March 23, 1959, 
signed by Don L. Davis, Jr. : 

* SS * * of 


(The documents heretofore marked General Counsel's 
Exhibits Nos. 9 through 26, inclusive for identification, 
were received in evidence.) 


MR. BOROVSKY: Mr. Examiner, at this time, I wo ld like to 
state a stipulation that has been agreed upon between counsel for the 
respondent and counsel for the General Counsel. The stipulation is that 
General Counsel's Exhibit No. 9 was presented to representatives of the 
union on February 6, 1959, the date that it bears, and that on this date 
was held the last meeting between the union and the respondent company. 

TRIAL EXAMINER: Is that correct? 

MR. SCHOONHOVEN: It is so stipulated. 

TRIAL EXAMINER: The stipulation will be received. 


MR. BOROVSKY: General Counsel rests. 
* * * * | * 
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MR. SCHOONHOVEN: At this point, if the Examiner please, I 
move for a dismissal of these proceedings, and, in the alternative, I 
move that the motion for a bill of particulars be granted. I can't see 


what we have done or how it has been done at this point that would show 


we have failed to bargain in good faith. 

TRIAL EXAMINER: I think I will hear from Mr. Borovsky on 
that. He has put in so many documents here that I haven't had a chance 
to read them all, and I would like to know what your theory of the case is. 
Do you want a couple of minutes to think it over ? 

MR. BOROVSKY: No, that is all right. 

TRIAL EXAMINER: All right. 

MR. BOROVSKY: The theory of General Counsel in this case is 
that the strike which commenced on July 22, 1958, was an economic strike, 
and I do not contend at that time that it was an unfair labor practice strike. 
However, it is our contention that the position and the course of the 
bargaining that was taken by the respondent company on or about Nov- 
ember 6th and at all times thereafter, coupled with other actions, con- 
stitute an unlawful refusal to bargain in good faith. 

TRIAL EXAMINER: Let us hear about these discussions. 

MR. BOROVSKY: All right. We contend that as a result of their 
refusal to bargain, they converted an economic strike into an unfair 
labor practice strike on or about that date. Therefore, when they dis- 
charged the strikers who were participating in the unfair labor practice 
strike, they violated Section 8 (a) (3) of the Act. 

TRIAL EXAMINER: As I get the picture, then, there is a dif- 
ference between you two gentlemen. Is that one of your contentions ? 
Both agree that there was an economic strike to begin with. 

MR. SCHOONHOVEN: I think we are in complete accord at 
that point. 

TRIAL EXAMINER: And the point of departure is around 
November 6th when General Counsel contends that this strike was con- 
verted to an unfair labor practice strike. I gather that you will agree 
with that contention? 
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MR. SCHOONHOVEN: Yes, and I don't even know why. 

TRIAL EXAMINER: That is what we want to hear about. We 
will now hear from the defense or what you contend the defense is. 

MR. BOROVSKY: The theory of the defense centers around the 
following facts. The company, for the first time on November 6th, 


adopted a position and adhered to that position throughout the subsequent 
sessions; that although prior to the strike there had been fourteen em- 
ployes in the unit, that if the strike were settled, the number in the unit 
would be six. The company maintained this position throughout all sub- 
sequent bargaining sessions, and that was the issue that Bemenes a 
settlement of the strike. 

The disagreement on other issues failed to amount to any sig- 
nificance other than the issue of the number of employes in the unit. 

Now, by raising the issue, such as permitting the foremen to 
carry on the duties that had previously been performed by employes in 
the unit, and by permitting salesmen to carry on these duties, those are 
related, of course, to their education in the size of the unit. | 

Now, prior to November 6th, this had never been mentioned 
in any way whatsoever. Then, on March 23rd, the company -- 

TRIAL EXAMINER: Of what year? 

MR. BOROVSKY: --- Of 1959, the company sends letters to 
each of the strikers, say, who have been permanently replaced, and, 
on the same date, they filed an RM petition with the Board and in that 
petition they state the number of employes in the unit as fourteen, and 
accompanying that petition is an eligibility list. Now, on that eligibility 
list are eighteen names. Now, it is our position that knowing there had 
been a reduction in the size of the unit to six employes, and then stating 
in the petition that there are fourteen employes in the unit, and submitting 
an eligibility list of eighteen, this is evidence and proof, on the employer's 
part, of the employer's bad faith in bargaining, and in adamantly main- 


taining the position that the unit must be reduced to six. 
* * * * 
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DONALD MUNRO STRECKENBACH 
called as a witness on behalf of General Counsel, and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. SCHOONHOVEN 
Q. You are employed by the respondent company, in this case, 
are you? A. Iam. 
Q. In what capacity? A. I am the comptroller. 
Q. How long have you been employed by them? A. Practically 
13 years. 
Q. How long have you been the comptoller? A. All that time. 
Q. Did you participate in collective bargaining negotiations 
which have been made the subject of this general hearing? A. I did. 
Q. In all of them, or some of them, or what? A. All of them. 
* * * * * 
BY MR. SCHOONHOVEN: 
Q. Was anything said by a company representative about having 
proposals at any of these meetings? A. Yes, sir. 
Q. Who made the statement? A. I did. 
Q. At what meeting did you state that? A. At the very first 
meeting, in April of 1958. 
Q. Did you make it at any subsequent meeting? A. I made it 
at the first meeting which we had in the Commissioner's office. 
Q. What was the sense of the statement ? 
MR. ROSENBLOOM: I will object to that. 
TRIAL EXAMINER: Overruled. You may answer. 
THE WITNESS: The union proposition was on eleven points. 
So, when we started to discuss any of those points, I said, now, anything 
we arrive at here had no bearing on an agreement that doesn't take 


into consideration the wording changes in the contract. 
BY MR. SCHOONHOVEN: 
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Q. What wording changes? A. Well, many paragraphs were 
ambiguous. We wanted to delete some. We wanted to add some. 

Q. Did you discuss any requested changes that you made at any 
time? A. No. They agreed with the Commissioner. The Commissioner 
asked them if they wanted to discuss those now, and they said, ‘aes let 
us discuss the eleven points." 

* * * * 
DONALD LOUIS DAVIS, JR., 
called as a witness on behalf of General Counsel, and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. SCHOONHOVEN: 

Q. Would you state your affiliation with the respondent company ? 
A. Iam its president. 

Q. At all times concerned in this hearing and all dates were you 
the president? A. Yes, I became president July 1st. 

Q. Of what year? A. 1958. | 

* * * * * 

Q. Strike that. Commencing with the negotiating meeting of 
August 21, 1958, and thereafter, were you present at all negotiations ? 
A. Yes. 

Q. Were you present this morning when Mr. Peters, president 
of Local 743, testified? A. Yes. | 

Q. Did you hear his statement that you had proposed only six 
of these employes in the event the strike terminated? A. Yes. 

Q. Did you make any such proposal? A. No, sir. | 


Q. Did you ever propose any given number of employes to return 
to work? A. No. | 

Q. What did you say? A. Well, I said that -- In essence, I said 
that we had learned during the course of the strike that we had been paying 
for entirely too many man hours of work; that we were zor to handle the 
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work with less people that we had previously had on our work force; we 
were handling the work at that time with inexperienced people and turning 
out a volume of work equal to that before the strike with far less number 
of people than we had had on this work crew. 

Q. Who were these inexperienced people? A. Office workers, 

Q. Your office personnel from your plant? A. Yes. 

Q. Did they also work during the day in taking care of their 
office work? A. They did. 

Q. Was the number 6 ever mentioned? A. Yes, it was. 

Q. In what respect or how was it mentioned? A. It was men- 
tioned by me. I mentioned we had six office workers working part time 
handling this work. 

Q. Now, this meeting or meetings at which this first came out 
was the November 6th or 7th meeting, as Mr. Peters testified? 

A. I believe so. 


Q. In March, according to the documents submitted as General 
Counsel's exhibits, you show you had at least eighteen new employes on 
the payroll as of March 23; is that correct? A. There were never eigh- 
teen employes on any specific day, to the best of my knowledge. 

Q. You had employed eighteen people; is that right? A. We 
had employed eighteen people during the month of March, up to that time, 


yes. 

Q. All right. Why did you employ eighteen? A. We employed 
no specific number. We employed all the people that would come to work 
for us under the conditions under which we were operating. We knew 
that we were going to have and had had a tremendously high turn-over 
of this work force due to the pressure and violence, and things going on 
in the vicinity of that company. 

* * * * * 

THE WITNESS: We knew this pressure was going to continue. 
Men were coming and working for a day or two and leaving. Some were 
coming back and some were not, and we hoped by hiring everyone who 
would come and work for us that we could eventually get enough people 
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that when the work force shook down to those going to stay that they 
would be adequate to handle our work. | 
BY MR. SCHOONHOVEN 

Q. Did it ever shake down? A. Yes, it did. 

Q. How soon? A. Oh, I think about three weeks that the force 
was down to nine people. At the present time it is about six. 

* * * * 
CROSS EXAMINATION ! 
BY MR. BOROVSKY: 

Q. Mr. Miller, who did you hire to replace John Niewinski ? 
A. My name is Davis. 

Q. Iam sorry. A. I can't answer that. 

Q. Did you hire anyone to replace him? A. Yes. 

Q. Did you hire a Mr. Cosgrove to replace John Niewinski? 
A. I can't answer that. 

Q. Do you know, yes or no, whether or not you aid? What do 
you mean by you can't answer it ? A. I know we hired a man by that 
name. Whether he was hired specifically to replace Mr. seein or 
not, it would be impossible to answer. 

Q. Do you know if you hired anybody specifically to Heeolace Mr. 
John Niewinski ? 


* * * * * 


THE WITNESS: I really don't know how to answer that question. We 


hired replacement workers for our crew. That is all I can say. We 


hired men to replace those that had been dismissed. 

TRIAL EXAMINER: When did this hiring begin, Mr. Davis; 
these replacements? 

THE WITNESS: It began in February. I can't remember the 
exact time. 

TRIAL EXAMINER: Can you tell me the year? | 

THE WITNESS: Oh, yes, in February, 1959. 

TRIAL EXAMINER: I see. 
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MR. SCHOONHOVEN: For the record that is the February that 
preceded the March 23rd that we have been talking about. 
TRIAL EXAMINER: All right. 
BY MR. BOROVSKY: 
@. Do you know who you hired to replace Joe Niewinski ? 
A. No, I do not know. 
Q. As a matter of fact, do you know who you hired to replace 
any of these individuals that you discharged on March 23, 1959? 
* * * * * 
TRIAL EXAMINER: In other words, hiring men to do the work 
that was formerly done by these fourteen men; is that right ? 
THE WITNESS? That is right. 
TRIAL EXAMINER: You didn't pick out a man to replace a man ? 
THE WITNESS: That is right. 
BY MR. BOROVSKY: 
Q. All right. Did you hire a man by the name of Cosgrove ? 
A. Yes. 
Q. When did you hire Mr. Cosgrove? A. I do not know the date. 
* * * * * 
MR. BOROVSKY: At this time, Mr. Examiner, I would like to 
offer this document No. 27 for identification. 
* * * * * 
MR. BOROVSKY: With the stipulation by and between counsel for 
General Counsel and counsel for respondent that this list contains the 
names of all the employes whose names appear on the eligibility list sub- 
mitted with the petition in the RM case, and this list reflects the dates 
on which those employes were hired; and the dates on which those employes 


who were discharged, were discharged; replacing those discharged; some 
were terminated. The date they were hired and the date they were termi- 


nated, and as to the employes after whose name no date appears in the 
column "Terminated", were not terminated. 

MR. SCHOONHOVEN: I think I should add that it is pretty self- 
evident that this list had to be drawn up considerably after the eligibility 
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date, because one shows terminated 8-20, and the eligibility list was 
submitted months before that. I don't know when this was submitted to 
your office, and he doesn't know either, but it was some time after 
August. | 

TRIAL EXAMINER: The stipulation is agreeable? 

MR. BOROVSKY: Yes. 

MR. SCHOONHOVEN: Yes. 

TRIAL EXAMINER: The stipulation will be received, and the 
document admitted in evidence. 


(The document heretofore marked General Counsel's 
Exhibit No. 27 for identification, was received in evidence. ) 


* * * * * 
BY MR. BOROVSKY: 
Q. Mr. Davis, who hired these replacements? A. Our ware- 
house foreman. 
Q. Who is that? A. Our warehouse superintendent, Mr. Detlaff. 
Q. Will you spell that? A. D-e-t-k-a-f-f. 
Q. Did you interview any of these replacements ? A. Yes. 


Q. Which ones did you interview? A. Oh, I can mention a few 


names. Mr. Cosgrove. 

Q. Did you interview Mr. Cosgrove? A. Yes. 

Q. When did you interview him? A. I do not know the date. 

Q. Would it be shortly before he was hired? A. Yes. 

Q. A day or two before? A. Well, it would be probably the 
day he was hired. 

Q. What did you tell Mr. Cosgrove when you hired him? 
A. I didn't say I hired Mr. Cosgrove. I did not. I interviewed Mr. 
Cosgrove. What men that I did interview, I tried to explain to them the 
conditions under which they were going to have to work and I wanted to 
be sure that they understood it, and were prepared to deal with a certain 


amount of violence, intimidation and pressure. 
x* * * 
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THE WITNESS: (Continuing) -- and I wanted to be -- simply, 
I wanted to be certain they understood the conditions under which they 


were coming to work, and I told them we were happy to have them under 
those circumstances. 
BY MR. BOROVSKY: 
Q. Did you say anything to Mr. Cosgrove relating to the length 
of time of his prospective employment? A. I believe not. 
Q. Did you talk to Mr. Jarpey before he was hired? A. No. 
Q. Did you talk to Mr. Kapushinski before he was hired? A. Yes. 
Q. Had that also been a day or two before he was hired? 
A. Probably the same day and the same conversation as I related 
regarding Mr. Cosgrove. 
Q. Did you say anything to him about the length of time of his 
prospective employment? A. No. 
Q. Did you hire any of these people at all? A. No. 
Q. You just interviewed them; is that right? A. Yes. 
Q. Why was Mr. Cosgrove terminated from employment ? 
MR. SCHOONHOVEN: I object to the question, if it implies it 
was a necessary and affirmative action by the company. 
* * * * * 
THE WITNESS: In the case of Mr. Cosgrove, if Iam not mis- 
taken, he passed away while in our employ. 
TRIAL EXAMINER: That seems to answer that question. 
BY MR. BOROVSKY: 
Q. What about Mr. Jarpey; was he fired? A. I believe not. 
Q. Do you know whether or not he was? A. I do not know that 
any of these men were fired. 
Q. Is it your testimony that none of them were fired? A. I can't 
say that for certain, no. 
Q. Who would know whether or not, why they left the employment 


of the Aetna Plywood and Veneer Company? 
* ak * * 
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THE WITNESS: Mr. Detlaff could tell you. I don't believe any 

were fired, As far as I know they were not. 
BY MR. BOROVSKY: 

Q. Is it your testimony, Mr. Davis, that when you hired em- 
ployes in the month of March, 1959, for the warehouse unit that you 
expected that some of those employes would leave the employment of 
the Aetna Plywood and Veneer Company within a short period of time? 
A. Yes. | 


Q. How many did you hire, altogether? A. I do not Oe I 


believe approximately 25. 

Q. Would that all be during the month of March? Ae : No, some 
were hired during February. | 

Q. Some in February and some in March? A. Yes, sir. 

Q. Not later than March; is that correct? A. Oh, yes, they 
have been hired within the last month, I am sure. 

TRIAL EXAMINER: You mean some of those presently on your 
payroll were hired within the last month; is that right ? 

THE WITNESS: Yes, sir, we are still having a se: ~over. 

BY MR. BOROVSKY: 

Q. How many are presently on the payroll? A. Six. 

Q. How many foremen now are there in that unit ? A. There are, 
and always have been, two. | 

Q. Was there ever a time when there were three ? A. No. 

Q. Who are the two foreman? A. Stanley Kota and Mike 
Angerman. 

Q. What about Detlaff? A. He is warehouse superintendent. 
A good deal of his time is spent in the office. 

* * * 

BY MR. ROSENBLOOM: 

Q. Mr. Davis, in the course of the meetings that you iuattended, 
together with Mr. Peters, when negotiations for a new contract were 
being discussed, do you recall Mr. Peters ever making the statement 
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to you to the effect that "How can you expect my people to ratify a 
contract where a maj ority of them, namely eight, would be voting them- 
selves out of a job." A. Yes, I recall Mr. Peters making such a state- 
ment. I don't recall it in those exact words. 

Q. What did you answer to that statement? A. I answered, 


as I had several times when those discussions were under way and any 


figures were attempted to be put in my mouth, that we did not know how 


many people we needed for a working force. We simply knew that we 
did not need fourteen, as we had said previously. I accepted no figure 
of six or eight or anything else. 

Q. You didn't have any idea how many you would need? 

A. We did not. 
* * * * 
REDIRECT EXAMINATION 
BY MR. SCHOONHOVEN: 

Q. There was some question here this morning in the exam- 
ination of Mr. Peters as to whether or not there was any agreement 
on the matter of the selection of those who would be returned, whether 
by seniority or in some other way. Do you recall those discussions, 
and, if so, what was said? A. Well, yes, Mr. Peters is correct in that 
originally I made some statement about preferring to taking back certain 
men that were better workers, and I made that statement from lack of 
knowledge of the procedures of law, and when it was pointed out to me, 
the procedures of law, where we had to take men back in the order of 
seniority, naturally, I was agreeable to complying with the law. 

* * * * * 
RECROSS EXAMINATION 
BY MR. ROSENBLOOM: 

Q. Just to clear up this point: You said you didn't know how 
many you would need, but you knew you didn't need fourteen; is that right ? 
A. That is right. 

Q. And your discussions revolved around the fact that there 
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was going to be a reduction? A. Yes. 
* * * * * 

TRIAL EXAMINER: Now, Mr. Davis, in the meeting of February 
4, 1959, did either of the Federal Mediation and Conciliation Commissioners 
ever inform you that the union had withdrawn its demands and the fact that 
foremen might not work at all, or that overtime could be made'a question 
of condition of employment ? | 

THE WITNESS: No, sir. 

TRIAL EXAMINER: They never informed you of that? 

THE WITNESS: No, sir. 

* * * 
BY MR. ROSENBLOOM: 

Q. Do you remember on February 4, 1959, the Conciliator 
bringing to you the following wording which was supposed to be included 
in the contract, which had been proposed by the union: "No foreman shall 
be utilized for work in the bargaining unit more than 20 per cent of the 
time’. A. No. I don't remember the Conciliator bringing it to me. 

Q. Do you remember, on February 4, 1959, a Conciliator bring- 
ing this suggested wording from the Union: However, the employes in the 
bargaining unit will, when requested on short notice, make every possible 
effort to perform the emergency overtime work required. A. No, I do not. 

Q. Did you ever hear anybody make those proposals 2 
A. Well, those proposals, of course, were given a great deal of discussions 
in our meetings. How, how that originally came up, I can't answer. 

Q. In other words, you did discuss the twenty per cent feature 
at your meetings? A. Yes. 

* * * * 
REDIRECT EXAMINATION 
BY MR. SCHOONHOVEN: 


Q. Did you hear Mr. Peters state this morning, in response to 


inquiry of him, that if a man's father had died and he was told to work 
overtime but couldn't work because of such death, he could be fired for it? 
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A. I certainly did not. 

Q. Did you make any such response to any such question? 
A. Never. 

Q. Do you recall the nature of the discussions at all about the 
time that this overtime question was being discussed? A. Yes. 

Q. Tell us what was said by you, if you recall? 

* * * * * 

THE WITNESS: Yes. In the discussion we even advocated, al- 
though we were not very happy with it, that we would accept a man being 
requested to work overtime to bring up a substitute for himself. We 
wanted to be sure of it. We wanted it certain and spelled out in the con- 
tract that we were going to get the work done. That was our only concern. 
We had no interest in pinning any one man down to stay overtime if it was 
inconvenient for him to do so as long as some one would do the work, and 
we wanted that spelled out in the contract. We worked with the union re- 


presentatives, I think, in trying to arrange for some kind of statement 
which could be put in the contract, and which would be satisfactory to both 


of us. 


MR. SCHOONHOVEN: That is all. 
* * * 


G. C.'s EXHIBIT 1-A 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST EMPLOYER 


Where a charge is filed by a labor organization, CASE NO. 

or an individual or group acting on its behalf, a 13-CA-3261 

complaint based upon such charge will not be 

issued unless the charging party and any nation- DATE FILED 

al or international labor organization of which it April 27, 1959 

is an affiliate or constituent unit have complied 

with section 9 (f) , (g), and (h) of the National COMPLIANCE STATUS 

Labor Relations Act. CHECKED BY: /s/ JD 
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

Name of Employer Number of Workers Employed 

__Aetna Plywood & Veneer Co. About 15 


Address of Establishment ( *** ) Type of Establishment C ew )) 


1731 North Elston Avenue Factory 
Chicago 22, Illinois Identify principal pro uct or service 


Plywood and veneer products 

The above-named employer has engaged in and is engaging in unfair labor 
practices within the meaning of section 8 (a), subsections (1) and (3) and 
(5) of the National Labor Relations Act, and these unfair labor practices are 
unfair labor practices affecting commerce within the meaning of the act. 
2. BASIS OF THE CHARGE ( *** ) 

All warehouse employees of the above-named Employer at its 
Chicago plant, excluding salesmen, guards, carpenters, professional em- 
ployees, office employees and supervisory employees, constitute an ap- 
propriate bargaining unit. On and before July 22, 1958, and thereafter, 
the undersigned Union did represent and does represent a majority of the 
employees in said bargaining unit. On about July 22,1958, and thereafter , 
the aforesaid Employer did refuse and has ever since then refused to bar- 
gain collectively with the undersigned Union as required by the Act. 

As a result of these unfair labor practices, a strike started on 
July 22, 1958. Since that time, and particularly since November 6, 1958, 


the Employer has continued and continues to refuse to bargain in good 
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faith and has restrained and coerced its employees in violation of the pro- 
visions of the Act. 

On about March 24, 1959, the Employer advised its striking em- 
ployees, 

Chester Luka George Delnick 

Lawrence Lucas Stanley Nowak 

John Niewinski Joseph Petek 

Albert Miller Raymond Ostrowski 

John Galinski William Lynch 

James Johnson Joseph Niewinski 
of their permanent replacement and termination as employees because of 
their membership in and concerted activities on behalf of the undersigned 
Union, and thereby discriminated against its employees with respect to 
tenure of employment. 


By all these and many other acts the Employer has interfered 


with, restrained and coerced its employees in the exercise of their rights 
under the Act. 
3. FULL NAME OF PARTY FILING CHARGE ( ***) 
Warehouse and Mail Order Employees, Local 743 
4. ADDRESS ( ***) TELEPHONE NO. 


220 South Ashland Boulevard, HA-1-5520 
Chicago 7, Illinois 


5, FULL NAME OF NATIONAL OR INTERNATIONAL LABOR ORGANI- 
ZATION OF WHICH IT IS AN AFFILIATE OR CONSTITUENT UNIT 


International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America 


6. ADDRESS OF NATIONAL OR INTERNATIONAL, If Any ( ***) 
25 Louisiana Avenue, N. W., Washington 1, D.C. 
TELEPHONE NO. STerling 3-9525 

7, DECLARATION 


I declare that I have read the above charge and that the statements therein 
are true to the best of my knowledge and belief. 


By Donald Peters, President 
April 27, 1959 /s/ Lester Asher, Attorney 


De ant 


G. C.'s EXHIBIT 1-B 


NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 
Midland Building, 176 West Adams Street 
Chicago 3, Hlinois 


Aetna Plywood & Veneer Co. April 27 » 1959 
1731 North Elston Avenue 
Chicago 22, Illinois RE: Aetna Plywood And Veneer Company 


Case No. 13-CA-3261 
Gentlemen: 

This is to inform you that a charge, a true copy of which is en- 
closed, was filed in the above-entitled matter. 

This case has been assigned to John C. Sheerin who will contact 
you at some time during the investigation of this matter. Please cooperate 
with him so that all facts of the case may be considered. 

I would appreciate receiving from you promptly a full and com- 
plete written account of the facts and a statement of your position in re- 
spect to the allegations set forth in the charge. 

Also, please complete and return the enclosed questionnaire (a 
copy is enclosed for your retention). 

Very truly yours, 
Enclosures (2) /s/ Ross M. Madden 


REGISTERED MAIL Regional Director 
RETURN RECEIPT REQUESTED 


I certify that I served the above referred to charge this day by postpaid 
registered mail on the addressee named above, together with a transmittal 
letter of which this is a true copy. 

/s/ Cleo Patra Winston | 


Subscribed and sworn to before me this 29th day of April, 1959. 
/s/ Julia Dencker, Designated Agent 
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#1 - Instructions to Delivering Employee 
** * * 


RETURN RECEIPT 
* ke KK 
Signature Or Name Of Addressee ( * * ¥) 
Aetna Plywood 
Signature of Addressee'’s Agent, If Any 
George Wajtecki 


Date Delivered Bee oe 


4-28 


NATIONAL LABOR RELATIONS BOARD 
NOTICE 
The issuance of the notice of formal hearing in this case does 
not mean that the matter cannot be disposed of by agreement of the parties. 
On the contrary, it is the policy of this office to encourage voluntary ad- 
justments. The examiner or attorney assigned to the case will be pleased 


to receive and to act promptly upon your suggestions or comments to this 


end. An agreement between the parties, approved by the Regional Director, 
would serve to cancel the hearing. i 
However, unless otherwise specifically ordered, the hearing will 
be held at the date, hour, and place indicated. Postponements will not be 
granted unless good and sufficient grounds are shown and the following 
requirements are met: 
(1) The request must be in writing. An original and four 
copies must be served on the Regional Director; 
(2) Grounds therefor must be set forth in detail; 
(3) Alternative dates for any rescheduled hearing must be given; 
(4) The positions of all other parties must be ascertained in 
advance by the requesting party and set forth in the request; and 
(5) Copies must be simultaneously served on all other parties 
(listed below) , and that fact must be noted on the request. 


83 


Except under the most extreme conditions, no request for post- 
ponement will be granted during the three days immediately preceding the 
date of hearing. 

REGISTERED MAIL ORDINARY MAIL 

(Return Receipt Requested) Mr. Frank H. Ingram 


Aetna Plywood & Veneer Co. 141 W. Jackson Blvd. 
1731 North Elston Avenue Chicago 4, Dlinois 
Chicago 22, Dlinois Lester Asher, Esq. 
Warehouse and Mail Order Employees 130 North Wells Street 
Local 743 Chicago, Dlinois 

222 South Ashland Boulevard 

Chicago 7, Ilinois 


G. C.'s SEES 1-C 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 


AETNA PLYWOOD AND VENEER COMPANY, 
Respondent 


and 


WAREHOUSE AND MAIL ORDER EMPLOYEES, 
LOCAL 743, affiliated with the 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA, 


Case No. 13-CA-3261 


Charging Party 


COMPLAINT AND NOTICE OF HEARING 

It having been charged by Warehouse and Mail Order Employees, 
Local 743, affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (herein called the 
Union), that Aetna Plywood and Veneer Company (herein called the Re- 
spondent) , has been engaging in and is engaging in unfair labor practices 
affecting commerce as set forth and defined in the National Labor Relations 
Act, 61 Stat. 136, (herein called the Act) , the General Counsel of the 
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National Labor Relations Board (herein called the Board), by the under- 
signed Regional Director, issues this Complaint and Notice of Hearing 
pursuant to Section 10 (b) of the Act and Section 102.15 of the Board's Rules 
and Regulations, Series 7, as amended. 

I 

The charge herein was filed on April 27, 1959 and a copy thereof 
was duly served upon the Respondent on or about April 28, 1959. 

I 

(a) The Respondent is, and at all times material herein has been, 
an Dlinois corporation with its principal office and place of business located 
at Chicago, linois, where it is now, and at all times material herein has 
been, engaged in the sale and distribution of plywood and related wood 
products. 

(b) During the 12-month period ending October 1, 1959, a repre- 
sentative period, the Respondent purchased materials outside the State of 
Illinois valued in excess of $100,000.00, and caused said materials to be 
shipped directly to its place of business located at Chicago, Dlinois. 

agg 

The Respondent is, and at all times material herein has been, 
engaged in commerce and its operations affect and have affected commerce 
within the meaning of Section 2 (6) and (7) of the Act. 

IV 

The Union is, and at all times material herein has been, a labor 

organization within the meaning of Section 2 (5) of the Act. 
Vv 


All warehouse employees of the Respondent at its Chicago plant, 


excluding salesmen, guards, carpenters, professional employees, office 
clerical employees and supervisors as defined in the Act constitute, and 
at all times material herein have constituted, a unit appropriate for the 
purposes of collective bargaining within the meaning of Section 9 (b) of 
the Act. 
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VI 

For some time past and at all times material herein, the Union 
has been the representative for the purposes of collective bargaining of a 
majority of the employees in the unit described in Paragraph V ‘above and 
by virtue of Section 9 (a) of the Act, has been and is now the exclusive re- 
presentative of all of the employees in the unit described in Paragraph V 
above for the purposes of collective bargaining in respect to rates of pay, 
wages, hours of employment, and other conditions of employment. 

Vil 

(a) Since on or about November 16, 1955, the Respondent and the 
Union have been parties to a collective bargaining agreement covering the 
employees in the appropriate unit described in Paragraph V above. 

(b) The collective bargaining agreement referred to in subpara- 
graph (a) above provided among other things that it was to be effective to 
April 30, 1958. 

vill 


On or about February 10, 1958, the Union notified the Respondent 
in writing, pursuant to the terms of the collective bargaining agreement 


described in subparagraph (b) above, of its desire to negotiate modifications 
of said agreement and within 30 days of said notice to the Respondent served 
notice upon the Federal Mediation and Conciliation Service and the Depart- 
ment of Labor of the State of Ilinois of the existence of a dispute, there 
having been no agreement reached at that time. | 
x 
On or about July 22, 1958, the employees in the unit described in 
Paragraph V above ceased work concertedly and went out on strike. 
x | 
On or about November 6, 1958, the Respondent did refuse, and at 
all times thereafter has continued to refuse to bargain in good faith with 
the Union as the exclusive representative of all the employees in the unit 
described in Paragraph V above, in respect to rates of pay, wages, hours 
of employment, and other conditions of employment. 
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xI 
The Respondent by its officers, agents and supervisors, while 
engaged in the operation of its business described in Paragraph II above, 
did on or about March 23, 1959, (R. 10), discriminatorily discharge its 
employees, Chester Luka, Lawrence Lucas, John Niewinski, Albert Miller, 
James Johnson, George Delnick, Stanley Nowak, Joseph Petek, Raymond 
Ostrowski, William Lynch and Joseph Niewinski, for the reason that they 
engaged in the strike described in Paragraph IX above, and because they 
joined or assisted the Union or engaged in other union or concerted activity 
for the purpose of collective bargaining or other mutual aid or protection, 
and Respondent has ever since failed and refused to reinstate said em- 
ployees to their former or substantially equivalent positions for the same 
aforesaid reasons. 
XII 
By the commission of unfair labor practices on or about November 
6, 1958 and thereafter, as set forth in Paragraph X above, Respondent 


caused said strike to be continued and prolonged continuously at all times 
thereafter. 


xi 
By its acts described in Paragraph XI above, and by each of said 
acts, the Respondent did interfere with, restrain and coerce:and is. 
interfering with, restraining and coercing its employees in the exercise 
of the rights guaranteed in Section 7 of the Act, and did thereby engage in 
and is thereby engaging in unfair labor practices within the meaning of 
Section 8 (a) (1) of the Act. 
XIV 
By its acts set forth in Paragraph XI above, and by each of them, 
Respondent did discriminate and is discriminating in regard to hire, 
tenure, terms and conditions of employment of its employees, and did 
thereby discourage and is thereby discouraging membership in the Union, 
and did thereby and is thereby engaging in unfair labor practices within 
the meaning of Section 8 (a) (3) of the Act. 
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XV 
By the acts of the Respondent described in Paragraph X and xI 
above, occurring in connection with the operations of Respondent described 
in Paragraphs II (a) and (b) above, have a close, intimate and substantial 
relation to trade, traffic and commerce among the several States and tend 
to lead to labor disputes, burdening and obstructing commerce and the free 
flow of commerce. 
XVI | 
The aforesaid acts of Respondent described in Paragraph XI above, 
and each of them, constitute unfair labor practices affecting commerce 
within the meaning of Sections 8 (a) (1) and (3) and Section 2, § Oe 
(6) and (7) of the Act. 
PLEASE TAKE NOTICE that on the 25th day of January 1960 at 
10:00 A.M. CST, at the Midland Building, Hearing Room "B", 22nd floor, 
176 West Adams Street, Chicago, Llinois, a hearing will be conducted be- 
fore a duly designated Trial Examiner of the National Labor Relations 
Board on the allegations set forth in the above Complaint, at which time 


and place you will have the right to appear in person, or otherwise, and 


give testimony. 
You are further notified that, pursuant to Section 102. 29 and 
Section 102.21 of the Board's Rules and Regulations, the Respondent shall 
file with the undersigned Regional Director, acting in this matter as agent 
of the National Labor Relations Board, an original and four (4) copies of 
an answer to said Complaint within ten (10) days from the service thereof 
and that unless it does so, all of the allegations in the Complaint shall be 
deemed to be admitted to be true and may be so found by the Board. 
WHEREFORE, the General Counsel of the National Labor Relations 
Board on behalf of the Board, by the Regional Director for the Thirteenth 
Region, on this 15th day of October 1959, issues this Complaint and Notice 
of Hearing against Aetna Plywood and Veneer Company, the Respondent 


herein. 
/s/ Ross M. Madden, Regional Director 
National Labor Relations Board 
Thirteenth Region 
176 West Adams Street 
Chicago 3, Illinois 


Se ——— 


G. C.'s EXHIBIT 1-D 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 


AETNA PLYWOOD AND VENEER COMPANY 
Respondent 
and Case No. 13-CA-3261 


WAREHOUSE AND MAIL ORDER EMPLOYEES, 
LOCAL 743, affiliated with the 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA 


AFFIDAVIT OF SERVICE OF - Complaint and Notice of Hearing 
DATE OF MAILING - October 15, 1959 

I, the undersigned employee of the National Labor Relations Board, 
being duly sworn, depose and say that on the date indicated above I served 
the above-entitled document(s) by post-paid registered mail upon the fol- 
lowing persons, addressed to them at the following addresses: 


Warehouse and Mail Order Employees, Local 743 
220 South Ashland Boulevard Return Receipt Date: 
Chicago 7, Dlinois — October 16, 1959 


Aetna Plywood & Veneer Co. October 16, 1959 (Postmark) 


1731 North Elston Avenue 
Chicago 22, Dlinois 


/s/ Anna M. Brown 
JURAT 16th day of October, 1959 


i 


#1 - Instructions to Delivering Employee 
* KK OK OK 


a 


RETURN RECEIPT 
KKK 


nO 


Signature or Name of Addressee ( * * *) 


Local 743 
Signature of Addressee's Agent, If Any 


Lynette Haynes 
Date Delivered ae 


10-16-59 


ee 


#1 - Instructions to Delivering Employee 
* KX * 


RETURN RECEIPT 
xe KKK 


Signature or Name of Addressee ( * * * ) 


Aetna Plywood 
Signature of Addressee's Agent, If Any 


George Wajtecki 
: ato E a ee ee or 


Date Delivered 


Oct 15,1959 


a 


G, C.'s EXHIBIT 1-E 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 
In the Matter of: 
AETNA PLYWOOD AND VENEER COMPANY 
and Case No. 13-CA-3261 


WAREHOUSE AND MAIL ORDER EMPLOYEES, 
LOCAL 743, affiliated with the 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA 


ANSWER TO COMPLAINT 

Aetna Plywood and Veneer Company , respondent named in the complaint 
filed herein by Frank H. Ingram, its representative, makes this answer 
to said complaint: 
1. Respondent denies that it is engaged, or has engaged in 
any unfair labor practice affecting commerce and denies each and 
every alleged unfair labor practice set out in the complaint. 

2. Respondent admits the allegations of paragraph I of the 


complaint. 
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3. Respondent admits the allegations of paragraph II (a) of 
the complaint. 

4, Respondent admits the allegation of paragraph I (b) of the 
complaint. 

5. Respondent admits the allegation of paragraph III of the 
complaint. 

6. Respondent admits the allegation of paragraph IV of the 


complaint. 


7. Respondent admits the allegations of paragraph V of the 
complaint. 

8. Respondent admits the allegations of paragraph VI for that 
period prior to March 23, 1959. Since March 23, 1959, the date of 
respondent's petition for an election in this bargaining unit, the 
Union's representative status has been in question. 

9. Respondent admits the allegation of paragraph VII (a) of 
the complaint. 

10. Respondent admits the allegation of paragraph VII (b) of 
the complaint. 

11. Respondent admits the allegations of paragraph VIII of 
the complaint. 

12, Respondent admits the allegation of paragraph IX of the 
complaint. 

13. Respondent denies the allegations of paragraph X of the 
complaint. Respondent did recognize and bargain in good faith 
with the Union. 

14. Respondent denies the allegations in paragraph XI of the 
complaint. 

15. Respondent denies the allegation of paragraph XII of the 
complaint. 

16. Respondent denies the allegations of paragraph XIII of 
the complaint. 

17. The respondent denies the allegations in paragraph XIV 
of the complaint. 
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18. The respondent denies the allegation in paragraph XV 
of the complaint. 
19. The respondent denies the allegation in paregra XVI 
of the complaint. 
Respectfully submitted, 


/s/ Frank H. Ingram 
141 West Jackson Boulevard 
Chicago 4, Illinois 


Representing 
November 2, 1959 Aetna Plywood and Veneer Company 


Copies of the foregoing Answer have been mailed by certified mail, return 
receipt requested, to parties of record this 2nd day of November, 1959, 
as follows: 


Lester Asher 

c/o Asher, Gubbins & Segall 
130 North Wells Street 
Chicago 6, Dlinois 


Warehouse and Mail Order Employees 
Local 743 1. B. T. 

220 South Ashland Boulevard 

Chicago 7, Dlinois 


G. C.'s EXHIBIT 1-F 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 


In the Matter of: 
AETNA PLYWOOD AND VENEER COMPANY | 
and Case No. 13-CA-3261 


WAREHOUSE AND MAIL ORDER EMPLOYEES, : 
LOCAL 743, affiliated with the 
INTERNATIONAL BROTHERHOOD OF 

TEAMSTERS, CHAUFFEURS , WAREHOUSEMEN 

AND HELPERS OF AMERICA 
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MOTION 
Now comes AETNA PLYWOOD AND VENEER COMPANY, by its 
attorneys, SEYFARTH, SHAW, FAIRWEATHER & GERALDSON, and moves 
as follows: 
1. That the Regional Director for the Thirteenth Region of 
the National Labor Relations Board, acting on behalf of the General 
Counsel, submit a Bill of Particulars with respect to the allega- 
tions contained in Paragraph X of the Complaint dated October 15, 
1959; and 
2. That the date for the Hearing in this matter be extended 
ten days from January 25, 1960, to February 3, 1960, in order that 
Respondent may have an opportunity to prepare properly its de- 
fense from the information submitted in said Bill of Particulars. 
Unlike other paragraphs of the Complaint, Paragraph X sets forth 
allegations of the most general character -- to wit, that on or about November 
6, 1958, and thereafter Respondent refused to bargain in good faith with the 
charging party with respect to rates of pay, wages, hours and other condi- 
tions of employment. 

Respondent submits that this allegation is extremely vague, does 
not apprise Respondent in any way of the nature and circumstances of the 
alleged refusal to bargain and thus, does not give Respondent an adequate 


opportunity to obtain the information necessary for a full and adequate 


presentation of its position at the Hearing. 

Respondent therefore requests that there be submitted to it a Bill 
of Particulars which details specifically the alleged occurrences upon which 
the charging party and General Counsel would rely with respect to Para- 
graph X, including: 

(a) Dates upon which the Respondent allegedly refused to 
bargain in good faith; 

(b) The acts or actions of the Respondent constituting the 
said refusal to bargain in good faith; and 

(c) The individual or individuals who it is claimed performed 
such acts. 
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In order that Respondent may have the opportunity of presenting 
all pertinent facts at the Hearing, and that it have adequate time to examine 
the Bill of Particulars, the undersigned respectfully requests | that these 


motions be granted. | 
/s/ Ray J. Schoonhoven ' | 


Attorney for 
AETNA PLYWOOD AND VENEER co. 


SEYFARTH, SHAW, FAIRWEATHER 
& GERALDSON 

231 South La Salle Street 

Chicago 4, Dlinois 


January 21, 1960 


G. C.'s EXHIBIT 2 


LABOR CONTRACT AND WORKING AGREEMENT 


ee 
AETNA PLYWOOD AND VENEER CO. 
and 


LOCAL 743, WAREHOUSE AND MAIL ORDER. 
EMPLOYEES UNION, INTERNATIONAL | 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, A. F. of L. 


This Agreement and Labor Contract has been made and entered 
into this 15th day of November, 1955, by and between AETNA PLYWOOD 
& VENEER CO., its successors or assigns, Party of the First Part, and 
the WAREHOUSE AND MAIL ORDER EMPLOYEES UNION, LOCAL No. 743, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, A. F. of L., which Local Union is 
the Party of the Second Part. | 

This Agreement has been made and entered into by and between 
the above parties in a mutual effort to stabilize the industry and to promote 
sound labor relations. | 
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ARTICLE I - RECOGNITION 
The Company agrees to recognize the Union as the sole collective 


bargaining agency for all of its warehouse employees, employed at its 
warehouse at 1731 Elston Avenue, Chicago, Mlinois, excepting, however, 
salesmen, guards, carpenters, professional and office employees, and 
supervisory employees as defined by the Act. 

The Company further agrees that it shall be a condition of continued 
employment for all employees in the bargaining unit to become and remain 
members in good standing after their first thirty (30) days of employment 
or after the thirtieth (30th) day following the effective date of this Agree- 
ment, whichever is the later. 

ARTICLE I - WORK WEEK - OVERTIME 

The regular work week shall consist of 5 days of eight hours 
each, Monday through Friday, inclusive. 

Overtime shall be paid at the rate of time and one-half the regular 
straight time hourly rate for all work performed in excess of eight (8) hours 
in any one day, for Saturday work as such and forty (40) hours in any one 
week - provided, however, that both daily and weekly overtime shall not be 
paid for the same hours worked. Double time shall be paid for all work 
performed on Sundays and Holidays. 

Employees shall be given twenty-four (24) hours' notice of any 
change in regular starting or quitting time. 

No employee shall be compelled to perform work after the normal 
quitting time unless he is given twenty-four (24) hours' notice in advance 
that his services will be required. 

ARTICLE I - WAGES 

Effective with the signing of this Agreement, the hourly wage rates 
for all employees shall be as set forth in the Supplement attached to this 
Agreement. 

ARTICLE IV - VACATIONS 

The normal vacation period shall be from June 15 to September 15. 

Vacations, within this period, shall be given according to seniority. Vacations 
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may be taken at other times during the year if the employee and the Company 


so agree. 

Employees who, by or before the end of the normal vacation in any 
year, have been in the continuous employ of the Company for one year or 
more shall receive two (2) weeks vacation with pay. 

Employees who, by or before the end of the normal vacation period 

in any year, have been in the continuous employ of the Company for ten (10) 
years or more shall receive three (3) weeks vacation with pay. | 

Employees who, by the end of the normal vacation period, have 
been in the continuous employ of the Company for less than one year shall 
receive one (1) day of vacation with pay for each full month of service, but 
not to exceed ten (10) days total. If the employee commenced his service 
prior to the fifteenth day of any month, such month shall be counted as a 
full month for this purpose. 

Vacation pay shall be no less than forty (40) times the straight 
time hourly rate of each employee for each week of vacation. Daily vaca- 
tion pay shall be no less than eight (8) times the straight time hourly rate 
of each employee per day. 

Vacation pay shall be computed by multiplying the Sautovesis 
average straight time hourly earnings by the average hours worked per 
week in the fifty-two (52) weeks (or the actual number of weeks worked 
for employees with less than one year's seniority) immediately preceding 
the vacation, but in no case shall the vacation pay allowance exceed fifty 
(50) times the employee's average straight time hourly earnings. 

Whenever a holiday falls during a vacation period, such employee 
shall receive an additional day of vacation with pay. 

Employees whose service with the Company is terminated 
shall receive pay at the above-prescribed rates for all accrued vacation. 
Vacations shall accrue according to the following schedule: 

Employment Days/Month Worked Maximum 
Less than 10 years One (1) 10 
Over 10 years One and one-half (1 1/2) 15 
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Vacations shall begin to accrue from the date of hiring for all 
employees with less than one year's service, and from the end of the last 
preceeding vacation for all other employees. 

ARTICLE V - HOLIDAYS 

All employees covered by this Agreement shall receive no less 
than eight (8) hours of straight time pay for the holidays listed below, 
although no work is performed on such holiday. Holiday pay allowance 
shall be computed by multiplying the employee's average straight time 
hourly earnings by the average hours worked per day in the four (4) weeks 
(or the actual number of weeks worked in the case of a new employee) 
immediately prior to the holiday, but in no case, however, shall holiday 
pay allowance exceed ten (10) times the employee's average straight time 
hourly earnings. The following shall be holidays within the meaning of 
this Agreement: 


New Year's Day 
Memorial Day 
Fourth of July 
Labor Day 
Thanksgiving Day 
Christmas Day 


Holidays falling within the regular work week shall be considered 


as eight (8) hours of time worked in computing overtime. 
ARTICLE VI - SENIORITY 

Seniority shall be based upon the length of continuous service with 
the Company, commencing with the latest date of hiring. The Company will 
furnish the Union with a seniority list and inform the Union of the hiring of 
new employees. 

Seniority shall govern lay-offs, recalls, and reduction in working 
force. Subject to the ability of the employee to perform the work available, 
seniority shall govern overtime work. 

In the case of a lay-off of more than one week, employees with one 
or more years of service shall be given a one-week notice. In all cases of 
lay-off, an employee with less than one year's service shall be placed on a 
recall list for one-half the time he was employed by the Company. Employees 
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with one year or more of service shall be placed on a recall list for one year. 
Rehiring shall be done from this list before new employees in the bargaining 
unit are engaged. An employee who, after being recalled, fails to report to 
work within five days shall forfeit all rights under this Article. ' 

If any holiday falls within the thirty (30) day period following an 
employee's lay-off due to lack of work, and such employee is also recalled 
to work during the same thirty (30) day period but did not receive any holi- 
day pay, then in such case he shall receive an extra day's pay for such 
holiday on his first pay check following his return to work. Said holiday 
pay allowance shall be in the amount as set forth in Article V - Holidays. 

ARTICLE VII - CHECK-OFF 

Upon receipt of written authorization from each employee member 
of the Union within the bargaining unit, the Company agrees to deduct from 
the first week's pay in each month the total monthly dues in the amount 
prescribed by the Union. 

Commencing thirty (30) days after hiring, and upon receipt of 
written authorization from the employee, the Company agrees to deduct 
from the first week's pay in each month of each employee hired after the 
signing of this Agreement, such part of the initiation fee prescribed by the 
Union as the Union may direct, but not to exceed three installments. 

All monies deducted from employee wages pursuant to this Article 
shall be forwarded to the Union before the fifteenth of the month in which 
the money is deducted. | 

ARTICLE VIII - STEWARDS & BULLETIN BOARDS 
The Company agrees to provide space on 2 bulletin board within 


the warehouse upon which the steward may post official Union notices. 

The steward shall be an employee of the Company within the 
bargaining unit. The Union shall have the sole right to appoint a steward 
from among such employees whenever necessary to take care of Union 
business as delegated to the stewards. Except as herein provided, the 
steward shall not conduct Union business arising between 5, Union and 
its members during working hours. 
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Union representatives shall have access to the Company premises 


for the purpose of conducting Union business arising under this Agreement, 
provided that they shall first notify the warehouse superintendent of their 


presence in the warehouse. 

ARTICLE IX - ADJUSTMENT OF GRIEVANCES 
Should differences arise between the Company and the Union or 

its members as to meaning and application of this Agreement, such differ- 
ences shall be settled in the following manner: 

1. The aggrieved employee, either alone or with the shop 
steward, shall within five (5) days first take up the case with the 
foreman or superintendent. 

2. Ifthe matter is not adjusted at this level, the Union of- 
ficials shall within ten (10) days take the matter up with designated 
representatives of the Company. 

3. In the event that the matter is not settled at either of these 
two levels, the Company and the Union agree to refer the matter to 
arbitration. The decision of a majority of the Arbitration Board 
shall be final and binding on both parties. The Arbitration Board 
shall consist of three members, one selected by the Company, one 
by the Union, and the third designated by the Director of Concilia- 
tion of the United States Department of Labor. The cost of the 
third arbiter is to be borne equally between the Company and the 
Union. 

ARTICLE X - OTHER BENEFITS 

The Company will not modify, alter, add to, withdraw or initiate 
any plan of an economic nature not in accordance with the terms of this 
Agreement which affects the employees within the bargaining unit without 
first negotiating with the Union. 

No employee covered by this Agreement shall suffer any loss of 
wages or other benefits accorded either to himself or to other employees 
covered by this Agreement through the signing of this Agreement, except 
as specifically provided herein. If a Christmas bonus is paid by the 
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Company, warehouse employees covered by this Agreement shall be en- 
titled to participate on the same basis as other employees of the Company. 

Neither any employee, the Union, nor the Company shall enter 
into any agreements, contracts or commitments, oral or written, which 
interfere with the intent or content of this Agreement. 


In the event of sickness, the Company agrees that it will pay to 


the employee a sick pay allowance of not less than eight (8) times the hourly 
straight time pay of such employee for the first seven (7) days of illness, 
provided that the employee notifies the Company of such illness within one 
hour after his normal starting time on the day of sickness, except in case 
of emergency or where the nature of the illness prevents such notice. Dur- 
ing the first week of illness sick pay allowance shall be computed by multi- 
plying the employee's average straight time hourly earnings by the average 
hours worked per day in four (4) week period immediately preceding the 
first day of illness, but in no case, however, shall the sick pay allowance 
exceed ten (10) times the employee's average straight time hourly earnings. 

Commencing with the eighth (8th) day of illness, the Company will pay to 
the employee the difference between the amount received under Article IV 
of this Agreement and not less than forty (40) times the employee's straight 
time hourly earnings, or a proportional part thereof, for each week of ill- 
ness, provided that, after the fourth (4th) week of illness, the making of 
such supplementary payments shall rest solely in the acre of the 
Company. 

The Company shall furnish safety shoes and other tools and equip- 
ment necessary for the safe operation of the warehouse. 

ARTICLE XI - STRIKES 

The Company and the Union agree that the grievance procedures 
provided herein are adequate to provide a fair and final determination of 
all grievances arising under the terms of this Agreement. The Union agrees 
as a part of the consideration of this Agreement it will take immediate 
steps to end any unauthorized stoppage, strike, intentional slow-down or 
suspension of work. If the Union immediately takes steps in good faith to 
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end any unauthorized stoppages, strikes, intentional slow-down or suspen- 
sion of work, the Company agrees that it will not bring action against the 
Union to establish responsibility for such wildcat or unauthorized strikes. 
ARTICLE XII - PART-TIME EMPLOYEES 

All employees who are regularly employed by the Company, but 
who work less than the regular scheduled work week, shall be considered 
as part-time employees. 

Part-time employees shall receive no more than the regular wage 
rates set forth in Article II. 

The provisions of Article I, governing union membership, and 
Article VIL, governing check-off, shall apply to part-time employees. 

Casual workers shall not be considered part-time employees. 

ARTICLE XIII - WEEKLY PAY 

All employees covered by this Agreement shall be paid in full 
weekly, on regular pay days, for all time worked. All payroll deductions 
shall be itemized. 

ARTICLE XIV - GUARANTEED WORK WEEK 

The Company agrees that all regular employees within the bar- 
gaining unit who are at work on the first day of any work week shall be 
guaranteed forty (40)' hours of work in that week, or in lieu thereof forty 


(40) hours of pay, provided that the employee does not, of his own volition, 


take time off during such week. 
ARTICLE XV - HEALTH & WELFARE PROGRAM 

The Company shall provide a plan of group insurance benefits, 
including life insurance, accidental death and dismemberment insurance, 
weekly disability benefit insurance, and hospital and surgical benefit in- 
surance upon the terms and conditions set forth in the supplement attached 
to and made a part of this Agreement. 

ARTICLE XVI - UNION OFFICERS 

It is stipulated and agreed that only officers of the Union whose 
names are submitted to the Employer by registered letter are the author- 
ized officers and agents of the Union, individually or collectively, and shall 
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be authorized to act for or on behalf of the Union in any manner whatsoever 
under the terms of this Agreement. The actions, declarations or conduct of 
any other person except those herein named, whether performed or made 
with respect to the Union or not, are not and shall not be considered to be 
the acts of any officer or agent of the Union, and shall not constitute any 
authorized acts for and on behalf of the Union, nor will the Employer or 
the Union recognize those persons as the Union's officers or agents for 
that purpose and their actions in that respect shall not be binding upon the 
Union, or shall they form the cause or any basis for liability of any nature 
whatsoever on the part of the Union. 
ARTICLE XVII - NIGHT SHIFT DIFFERENTIAL | 

All employees regularly required to report for work before 7:00 
A.M, or after the termination of the regular shift schedule shall receive 
an additional ten cents (10¢) per hour over and above the regular hourly 
rate paid. This differential shall not be paid to regular day shift workers 
working before their normal starting time or after their regular quitting time. 

Regular day shift employees reporting before the normal starting 
time or working after 4:30 P.M. shall receive one and one-half (1-1/2) times 
their regular hourly rate for all time worked before such normal starting 
time or after 4:30 P.M., regardless of the total number of hours worked in 
that day. 

ARTICLE XVIII - REST PERIODS 


There shall be a ten-minute rest period in the mid-morning and a 


ten-minute rest period in mid-afternoon. 
ARTICLE XIX - PENSION TRUST FUND 

Commencing with the signing of this Agreement, the employer 
shall pay the sum of Two Dollars ($2.00) per week per employee into a 
Trust Fund for the purpose of providing pension benefits to employees 
covered by this Agreement. The method of paying, calculating and re- 
sponsibility for such contributions shall be in accordance to Health and 
Welfare Fund qualifications which apply. The Pension Trust shall be ad- 
ministered by a Board of Trustees in accordance with trust agreements 
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and arrangements to be drafted by the parties hereto, and in accordance 
with the applicable requirements of law. 

Until such time as a Pension Trust agreement shall be entered into, 
the Company shall hold the funds contributed for the benefit of the employees. 

There shall be no other pension fund under this contract for opera- 
tions under this contract. 

ARTICLE XX - PROTECTION OF RIGHTS 

It shall not be a violation of this contract and it shall not be cause 
for discharge if any employee or employees refuse to go through the picket 
line of 2 Union or refuse to handle unfair goods. Nor shall the exercise of 
any rights permitted by law be a violation of this Agreement. The Union and 
its members, individually and collectively, reserve the right to refuse to 
handle goods from or to any firm or truck which is engaged or involved in 
any controversy with this or any other Union; and reserve the right to refuse 
to accept freight from or to make pick-ups from or deliveries to establish- 
ments where picket lines, strikes, walk-outs or look-outs exist. 

The term "unfair goods" as used in this Article includes, but is not 
limited to, any goods or equipment transported, interchanged, handled, or 
used by any carrier, whether party to this Agreement or not, at any of whose 
terminals or at any of whose places of business there is controversy between 


such carrier or its employees on the one hand, and a labor union on the other 


hand; and such goods or equipment shall continue to be "unfair" while being 


transported, handled or used by interchanging or succeeding carriers, 
whether parties to this Agreement or not, until such controversy is settled. 

The Union agrees that, in the event the Employer becomes involved 
in 2 controversy with any other Union, the Union will do all in its power to 
help effect a fair settlement. 

The Union shall give the Employer notice of all strikes and/or the 
intent of the Union to call a strike of any Employer and/or place of business, 
and/or intent of the members to refuse to handle unfair goods. The carriers 
will be given an opportunity to deliver any and all freight in their physical 
possession at the time of the receipt of notice. Any freight received by 2 
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carrier up to midnight of the day of the notification shall be considered to 
be in his physical possession. However, freight in the possession of a 


connecting carrier shall not be considered to be in the physical possession 


of the delivering carrier. 

The insistence by any Employer that his employee handle unfair 
goods or go through a picket line after they have elected not to, and if such 
refusal has been approved in writing by the responsible officials of the 
Joint Council of Teamsters No. 25, shall be sufficient cause for an im- 
mediate strike of all such Employer's operations without any need of the 
Union to go through the grievance procedure herein, 

ARTICLE XXI - TERMINATION 

This Agreement shall be in full force and effect from October 31, 
1955 to April 30, 1958, and shall renew itself from year to year thereafter 
unless either party notifies the other in writing within 60 days. prior to 
May 1, 1958, or May 1 of any succeeding year, of a desire to amend or 
terminate the Agreement. 

IN WITNESS WHEREOF, the parties hereto set their hands and 
seal the day of , 1955. 


FOR THE COMPANY: FOR THE UNION: 
By = 


By 


SUPPLEMENT TO ARTICLE III - WAGES 

Seniority under the wage scale shall mean the length of continuous 
service with the Company , commencing with the latest date of hiring. 

Effective October 31, 1955, all employees shall receive an in- 
crease of ten (10) cents per hour or the minimum rate to which they are 
entitled, based on their length of service with the Company, whichever is 
higher. 

On each of the following dates, all employees shall receive an 
increase of ten (10) cents per hour or the minimum rate to which they are 
entitled, based on their length of service with the Company, whichever is 


higher: 
| 
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May 1, 1956 
October 1, 1956 
May 1, 1957 
October 1, 1957 


The minimum rates during the life of this agreement shall be: 
Effective Effective Effective Effective Effective 

Length of Service 10-31-55 5-1-56 10-1-56 5-1-57 10-1-57 
Starting rate $1.60 $1.65 $1.70 $1.75 $1.80 
Thirty (30) days «1.65 1.70 1.75 1.85 1.90 
Three (3) months 1.70 1.75 1.85 1.95 2.00 
Six (6) months 1.75 1.85 1.95 2.05 2.15 

Employees hired at an hourly rate greater than the starting 
hourly rate in effect at the time of hiring shall receive an increase of five 
(5) cents per hour each three (3) months, or the prevailing rate, until the 
highest minimum rate then prevailing has been reached. 


G. C.'s EXHIBIT 3 
March 13, 1958 


Aetna Plywood & Veneer Company 
1731 Elston Avenue 
Chicago 22, Dlinois 


Attention: Mr. Donald Streckenbach 


Gentlemen: 
Listed below are the changes and modifications your employees 
wish incorporated in their new Contract: 
1. Vacations - three (3) weeks' vacation after five (5) years of service. 
Four (4) weeks' vacation after fifteen (15) years of service. 
Holidays to be added - Good Friday and day after Thanksgiving Day. 
Cost of Living - Cost of Living Article to be made part of Contract. 
Companies to pay $4.00 per week toward the Pension Program. 
Jury Service - employees to be reimbursed for time spent on Jury Service. 
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Company to pay full cost on the Health and Welfare Programs also for 

dependent coverage. 

In the case of the death of an employee's mother, father, mother-in- 

law, father-in-law, brother, sister, husband, wife or child, the Company 

will grant a leave of absence with pay from the day of death until and 

including the day of the funeral, put not to exceed five (5) working days." 
. Night shift differential - additional twenty cents (20¢) per hour. 

An employee who has registered and is entitled to vote at a National 

election shall, on the day of such election, be allowed 2 hours’ excused 

absence with pay, the Company on the previous, may specify the hours 

during which such employee may absent himself as aforesaid. 

Wages - 3 year Contract - General wage increase. 

50 cents per hour - 1st year. 

35 cents per hour - 2nd year. 

25 cents per hour - 3rd year. 

The Company to continue paying premiums during illness or accident 
of employee. 

The Union reserves the right to make additional amendments or 
corrections to this proposal as it deems necessary during the. course of 
negotiations. 

John Niewinski, the Union steward representative and myself, 
shall be pleased to meet with you at your earliest convenience for the 
purpose of discussing these proposed changes and modifications, I remain 

Sincerely yours, | 


HYMAN GAVZER, 
Business Representative 


G. C.'s EXHIBIT 4A 
During the period of this Agreement, the Union will not author- 


ize or condone any strikes, sitdowns, slowdowns or stoppages of work 
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or any boycotts or picketing at the employer's plants. During the period 
of this Agreement the Employer shall not engage in any lockout. 


Any employee initiating, encouraging, or engaging in any strike, 
sitdown, slowdown or stoppage of work, or boycott or picketing at the 
employer's plants shall be subject to discharge or disciplinary action at 
the direction of the Employer. 


G. C.'s EXHIBIT 4B 


The Employer has the exclusive right and power, subject to the 
provisions of this Agreement, to manage its plant and direct its working 
forces. These rights and powers shall not be used for the purpose of 
discriminating against any member of the union, or against any employee 
because of bona fide activities on behalf of the Union which do not interfere 
with production in the plant or other business of the Employer. 


G. C.'s EXHIBIT 4C 


The company shall have the right to hire casual workers at any 
time to handle unusual work loads or peak loads beyond the capacity of 
the work crew current at that time. 


G. C.'s EXHIBIT 4D 


The foremen or salesmen may perform at any time warehouse 


work necessary to meet customer and service needs. 


G. C.'s EXHIBIT 5 


November 7, 1958 


All strikers must be returned to work according to seniority. 

If work is not available for all the strikers, those not reinstated 
will be placed on preferential list, according to seniority, and will be 
called back when needed upon 5 days advance notice in writing. 

Salesmen may perform work in the warehouse when it is in con- 
nection with the selling activity or for purposes of showing merchandise 
to the customer. 

Foremen may perform work in the warehouse when warehouse 
employees are absent or not available or when practical business opera- 
tions so require. ! 

Any warehouseman or crew of warehousemen whose aoe is not 
complete at quitting time will, if requested, complete that particular job. 

No change in contract provisions as to vacations, holiday pay or 
sick leave with respect to figuring on basis of average number of hours. 

Third week vacation to be fixed on discretion of Company, but 
without discrimination. | 

In Article VI - provision for holiday pay within 30 day layoff 
period to be deleted. | 

Article XX - Hot cargo provision to be deleted. 

Article XIV - Guaranteed work week - to remain as is. 

Article XI - Strike clause to be added as drafted. , 

Article XII - Part time employees to be deleted. 

Management clause as drafted and agreed to. 8-5-5¢. Retro- 
active to April 30, 1958. 

Pension program of $3 a week effective herewith, and $4 a week 
beginning April 1, 1960. 

Jury duty to be paid for as agreed upon. 

Payment for death in family up to 5 days. 

Night differential of 10 cents an hour. 
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Voting time to be paid for as agreed upon. 

Health and welfare to remain as is. 

Termination of strike and release of all litigation and claims in 
accordance with suggested strike settlement memorandum. Withdrawal 
of all charges, claims or actions against Local 200. 

Strike settlement subject to ratification by membership of Local 
743. 


G. C.’s EXHIBIT 6 


LABOR CONTRACT AND WORKING AGREEMENT 
This Agreement and Labor Contract has been made and entered 
into this day of November, 1958, by and between AETNA PLYWOOD 
& VENEER CO., its successors or assigns, Party of the First Part, and 


the WAREHOUSE AND MAIL ORDER EMPLOYEES UNION, LOCAL NO. 
743, affiliated with the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America. 

ARTICLE I - RECOGNITION 

The Company agrees to recognize the Union as the sole collective 
bargaining agency for all of its warehouse employes, employed at its 
warehouse at 1731 Elston Avenue, Chicago, linois, excepting, however, 
salesmen, guards, carpenters, professional and office employes, and 
supervisory employes as defined in the Act. 

The Company further agrees that it shall be a condition of con- 
tinued employment for all employes in the bargaining unit to become and 
remain members in good standing after their first thirty (30) days of 
employment or after the thirtieth (30th) day following the effective date 
of this Agreement, whichever is the later. 

ARTICLE II - MANAGEMENT CLAUSE 

It is recognized that, unless specifically restricted in this Con- 

tract, the management of the operation, the direction of the working force 
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including, but not limited to, the right to hire, suspend, promote or demote, 
discharge or transfer from job to job, and the right to lay off employes for 
lack of work or materials, the methods, processes, materials, and methods 
of operating the Company , and the right to schedule production, shall be 
vested exclusively with the Employer and shall be considered exclusive 
functions of the management of the Company , provided that this shall not 

be used in any way for the purpose of discrimination against any union 
employe. | 

Salesmen may perform work in the warehouse when it is in con- 
nection with the selling activity or for the purpose of servicing a customer. 

The foremen may perform any work necessary to efficiently 
utilize their time. ; 

The Company may utilize any employe in or out of the bargaining 
unit in the taking of Inventory. No member of the warehouse crew work- 
ing at the time the Inventory taking is started will be laid off during the 
period the Inventory is being taken if there is a job he can do satisfactorily. 

The Company shall have the right to hire casual workers at any 
time to handle unusual work loads or peak loads beyond the capacity of 
the work crew current at that time. 3 

ARTICLE Ill - WORK WEEK - OVERTIME | 

The regular work week shall consist of five (5) days of eight (8) 
hours each, Monday through Friday, inclusive. 

Overtime shall be paid at the rate of time and one-half the regular 
straight time hourly rate for all work performed in excess of eight (8) 
hours in any one day, for Saturday work as such and forty (40) hours in 
any one week - provided, however, that both daily and weekly overtime 
shall not be paid for the same hours worked. Double time shall be paid | 
for all work performed on Sundays and holidays. : 


Employes shall be given twenty-four (24) hours' notice of any 
change in their regular shift. : 


Any warehouseman or crew of warehousemen who are asked to 


work overtime will be expected as a condition of employment to do such 
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overtime work unless they are able to get another warehouseman employe 
or crew of employes who are willing to substitute. 
ARTICLE IV - WAGES 

Effective with the signing of this Agreement, the hourly wage 
rates for all employes shall be as set forth in the Supplement attached 
to this Agreement. 

ARTICLE V - VACATIONS 

The normal vacation period shall be from June 15 to September 15. 
Vacations, within this period, shall be given according to seniority. Vaca- 
tions may be taken at other times during the year if the employe and the 
Company so agree. 

Employes who, by or before the end of the normal vacation period 
in any year, have been in the continuous employ of the Company for one 
year or more shall receive two (2) weeks vacation with pay. 

Employes who, by or before the end of the normal vacation period 
in any year, have been in continuous employ of the Company for ten (10) 
years or more shall receive three (3) weeks vacation with pay. Third 
week is to be designated by the Company according to business conditions. 

Employes who, by the end of the normal vacation period, have 
been in the continuous employ of the Company for less than one year shall 
receive one (1) day of vacation with pay for each full month of service, 
put not to exceed ten (10) days total. If the employe commenced his serv- 
ice prior to the fifteenth day of any month, such month shall be counted 
as a full month for this purpose. 

Vacation pay shall be no less than forty (40) times the straight 


time hourly rate of each employe for each week of vacation. Daily vaca- 
tion pay shall be no less than eight (8) times the straight time hourly rate 


of each employe per day. 

Vacation pay shall be computed by multiplying the employe's 
average straight time hourly earnings by the average hours worked per 
week in the fifty-two (52) weeks (or the actual number of weeks worked 
for employes with less than one year's seniority) immediately preceding 
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the vacation, but in no case shall the vacation pay allowance exceed fifty 
(50) times the employe’s average straight time hourly earnings. 

Whenever 2 holiday falls during a vacation period, such employe 
shall receive an additional day of vacation with pay. | 


Employes whose service with the Company is terminated shall 


receive pay at the above-prescribed rates for all accrued vacation. Vaca- 
tions shall accrue according to the following schedule: 3 
Employment Days/Month Worked Maximum 
Less than ten (10) years One (1) Ten (10) 
Over ten (10) years One and one-half (1 1/2) Fifteen (15) 

Vacations shall begin to accrue from the date of hiring for all 
employes with less than one (1) years’ service, and from September 15 of 
the preceding year for employes with more than one year's service. 

ARTICLE VI - HOLIDAYS | 

All employes covered by this Agreement shall receive no less 
than (8) hours of straight time pay for the holidays listed below, although 
no work is performed on such holidays. Holiday pay allowance shall be 
computed by multiplying the employe's average straight time hourly earn- 
ings by the average hours worked per day in the four (4) weeks (or the 
actual number of weeks worked in the case of a new employe) immediately 
prior to the holiday, but in no case, however, shall holiday pay allowance 
exceed ten (10) times the employe's average straight time hourly earnings. 
The following shall be holidays within the meaning of the Agreement: 


New Years Day 
Memorial Day 
Fourth of July 
Labor Day 
Thanksgiving Day 
Christmas Day 


Holidays falling within the regular work week shall be considered 
as eight (8) hours of time worked in computing overtime. | 
ARTICLE VII - SENIORITY 
Seniority shall be based upon the length of continuous service 
with the Company , commencing with the latest date of hiring. The Company 
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will furnish the Union with a seniority list and inform the Union of the 
hiring of new employes. 

Seniority shall govern layoffs, recalls, and reduction in working 
force. Subject to the ability of the employe to perform the work available, 
seniority shall govern overtime work whenever practical. 

In the case of a layoff of more than one week, employes with one 
or more years of service shall be given a one-week notice. In all case of 
layoff, an employe with less than one year's service shall be placed on a 
recall list for one-half the time he was employed by the Company. Em- 
ployes with one year or more of service shall be placed on a recall list 
for one year. Rehiring shall be done from this list before new employes 
in the bargaining unit are engaged. An employe who, after being recalled, 
fails to report to work within five (5) days shall forfeit all rights under 
this Article. 

ARTICLE VIII - CHECKOFF 

Upon receipt of written authorization from each employe member 
of the Union within the bargaining unit, the Company agrees to deduct from 
the first week's pay in each month the total monthly dues in the amount 
prescribed by the Union. 


Commencing thirty (30) days after hiring, and upon receipt of 


written authorization from the employe, the Company agrees to deduct 
from the first week's pay in each month of each employe hired after the 
signing of this Agreement, such part of the initiation fee prescribed by 
the Union as the Union may direct, but not to exceed three installments. 

All monies deducted from employe wages pursuant to this Article 
shall be forwarded to the Union before the fifteenth of the month in which 
the money is deducted. 

ARTICLE IX - STEWARDS & BULLETIN BOARDS 

The Company agrees to provide space on a bulletin board within 
the warehouse upon which the steward may post official union notices. 

The stewards shall be an employe of the Company within the 
bargaining unit. The Union shall have the sole right to appoint a steward 
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from among such employes whenever necessary to take care of union 
business as delegated to the stewards. Except as herein provided, the 
steward shall not conduct union business arising between the Union and 
its members during working hours. i 

Union representatives shall have access to the company premises 
for thepurposes of conducting union business arising under this Agreement 
provided that they have the prior permission of the Branch Manager. 

ARTICLE X - ADJUSTMENT OF GRIEVANCES | 

Should differences arise between the Company and the Union or 
its members as to meaning and application of this Agreement, such dif- 
ferences shall be settled in the following manner: 

(1) The aggrieved employe, either alone or with the shop 
steward, shall within five (5) days first take up the case with the 
foreman or superintendent. 

(2) If the matter is not adjusted at this level, the union 
officials shall within ten (10) days take the matter up ‘with de- 
signated representatives of the Company. 

(3) In the event that the matter is not settled at either of 
these two levels, the Company and the Union agree to refer the 
matter to arbitration. The decision of a majority of the Arbitra- 
tion Board shall be final and binding on both parties. The Arbi- 
tration Board shall consist of three members, one selected by 
the Company, one by the Union, and the third designated by the 
Director of Conciliation of the United States Department of Labor. 
The cost of the third arbiter is to be borne equally between the 
Company and the Union. | 

ARTICLE XI - OTHER BENEFITS 
In the event of sickness, the Company agrees that it; will pay to 
the employe a sick pay allowance of not less than eight (8) times the hourly 
straight time pay of such employe for the first seven (7) days of illness, 
provided that the employe notifies the Company of such illness within one 


hour after his normal starting time on the day of sickness, except in case 


114 


of emergency or where the nature of the illness prevents such notice. 
During the first week of illness sick pay allowance shall be computed by 
multiplying the employe’s average straight time hourly earnings by the 
average hours worked per day in four (4) week period immediately pre- 
ceding the first day of illness, but in no case, however, shall the sick pay 
allowance exceed ten (10) times the employe’s average straight time hour- 
ly earnings. Commencing with the eighth (8th) day of illness, the Company 
will pay to the employe the difference between the amount received under 
Article XIV of this Agreement and not less than forty (40) times the em- 
ploye's straight time hourly earnings, or a proportional part thereof, for 
each week of illness, provided that, after the fourth (4th) week of illness, 
the making of such supplementary payments shall rest solely in the dis- 
cretion of the Company. The Company may request proof of illness, 
doctor's certificate or other proof. 

The Company shall furnish safety shoes, and other tools and 
equipment necessary for the safe operation of the warehouse. 

In case of the death of an employe's mother, father, mother-in- 
law, father-in-law, brother, sister, husband, wife or child, the Company 
will grant leave of absence with pay from the date of death until and in- 
cluding the day of the funeral. The company's obligation to pay an employe 
during this period shall be limited to those regular working days which 
the employe is actually absent from the plant and shall not exceed five (5) 
working days. 

ARTICLE XII - STRIKES 
During the period of this Agreement, the Union will not authorize 


or condone any strikes, sitdowns, slowdowns or stoppage of work or any 


boycotts or picketing at the employer's plants. During the period of this 
Agreement the Employer shall not engage in any lockout. 

Any employe initiating, encouraging, or engaging in any strike, 
sitdown, slowdowns, or stoppage of work, or boycott or picketing of the 
employer's plants shall be subject to discharge or disciplinary action at 
the discretion of the Employer. 
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ARTICLE XIII - WEEKLY PAY 

All employes covered by this Agreement shall be paid in n full 
weekly, on regular pay days, for all time worked. All payroll deductions 
shall be itemized. 

ARTICLE XIV - HEALTH & WELFARE PROGRAM. 

The Company shall provide a plan of group insurance benefits, 
including life insurance, accidental death and dismemberment insurance, 
weekly disability benefit insurance, and hospital and surgical benefit 
insurance upon the terms and conditions as currently in force for employes 
outside the bargaining unit. 

ARTICLE XV - UNION OFFICERS 

It is stipulated and agreed that only officers of the Union whose 
names are submitted to the Employer by registered letter are the author- 
ized officers and agents of the Union, individually or collectively, and shall 
be authorized to act for or on behalf of the Union in any manner whatsoever 
under the terms of this Agreement. The actions, declaration or conduct 
of any other person except those herein named, whether performed or 
made with respect to the Union or not, are not and shall not be considered 
to be the acts of any officer or agent of the Union, and shall not constitute 
any authorized acts for and on behalf of the Union, nor will the Employer 
or the Union recognize those persons as the union's officers or agents 
for that purpose and their actions in that respect shall not be binding upon 


the Union, or shall they form the cause or any basis for liability of any 


nature whatsoever on the part of the Union. 
ARTICLE XVI - NIGHT SHIFT DIFFERENTIAL — 

All employes who are required to work a full eight (8) hour shift 
between the hours of 4:30 p.m. and 7:00 a.m. shall receive a night bonus 
of ten (10) cents per hour for each hour worked. 

ARTICLE XVII - REST PERIODS 

There shall be a ten-minute rest period in the mid-morning and 

a ten-minute rest period in mid-afternoon. 
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ARTICLE XVIII - PENSION TRUST FUND 
Commencing with the signing of this Agreement, the Employer 
shall pay the sum of three dollars ($3) per week as of November A 
1959, per employe into a trust fund, and four dollars ($4) as of November 


, 1960, for the purpose of providing pensfon benefits to employes 


covered by this Agreement. The method of paying, calculating and re- 
sponsibility for such contributions shall be in accordance to Health and 
Welfare Fund qualifications which apply. The Pension Trust shall be 
administered by 2 Board of Trustees in accordance with the trust agree- 
ments and arrangements to be drafted by the parties hereto, and in accord- 
ance with the applicable requirements of law. 
There shall be no other pension fund under this contract for 
operations under this contract. 
ARTICLE XIX - TERMINATION 
This Agreement shall be in full force and effect from November 
___,1958,to November __, 1961, and shall renew itself from year to 
year thereafter unless either party notifies the other in writing within 
sixty (60) days priorto November _, 1961, or the same date of any 
succeeding year, of a desire to amend or terminate the Agreement, 
IN WITNESS WHEREOF, the parties hereto set their hands and 
sealthis _—day of November, 1958. 
AETNA PLYWOOD & VENEER CO. 
By: 
WAREHOUSE AND MAIL ORDER 
EMPLOYEES UNION, LOCAL NO. 743 
By: 


G. C.'s EXHIBIT 7 

The Company may utilize any employe in or out of the pargaining 
unit in the taking of inventory. 

The foremen may perform any work necessary to efficiently 
utilize their time. | 

Any warehouseman or crew of warehousemen who are asked to 
work overtime will be expected as a condition of employment to do such 
overtime work unless they are able to get another warehouseman employe 
or crew of employes who are willing to substitute. 

In case of the death of an employe's mother, father, mother-in- 
law, father-in-law, brother, sister, husband, wife or child, the Company 
will grant a leave of absence with pay from the date of death until and in- 
cluding the day of the funeral. The company's obligation to pay an em- 
ploye during this period shall be limited to those regular working days 
which the employe is actually absent from the plant and shall not exceed 
five (5) regular working days. : 


G. C.'s EXHIBIT 8 


FRANK H. INGRAM 
Labor Relations Consultant 


October 6, 1958 
Dear Mr. Jacobson: 
Re: Case No. 13-C A-2961 —- 

The Company and the Union have had ten negotiating sessions, 
three at the plant and seven at the Federal Conciliation offices. 

During these negotiations the Union made the following concessions: 

(1) Wage demand for a three-year contract was dropped 
from fifty cents the first year, thirty-five cents the second year, 


and twenty-five cents the third year to ten cents the first year, 
seven cents the second year, and seven cents the third year. 
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(2) Changed its demand for two additional holidays with pay 


to birthday off with pay, or double time if employe worked birthday. 

(3) Reduced demand for a twenty cent per hour night shift 
differential to ten cents per hour night shift differential (the 
Company has no night shift). 

(4) Agreed to change request for leave of absence with pay 
in the case of a death in the employe's immediate family from 
‘not to exceed five (5) working days" to "up to five working days." 
This meant that if the five days included a weekend employe would 
not be compensated for Saturday or Sunday. 

(5) Dropped vacation demand for three weeks after five years' 
service and four weeks after fifteen years’ service to three weeks 
vacation after ten years' service (company plan now in effect is 
three weeks after ten years' service). 

In an effort to avert a strike the Company made the following 
concessions: 

(1) Pay for jury service. 

(2) Pay for time off during elections. 

(3) Agreed to pay full cost of health and welfare plan pro- 
vided union accepted the union plan (the company plan now in 
effect, for which employes pay half the cost, provides more bene- 
fits but is more expensive). 

(4) One dollar immediately and an additional two dollars 
January 1, 1960, per week contribution to the pension fund. 

(5) Wage increase of eight cents the first year, five cents 
the second year and five cents the third year for a three-year 
contract. 

After the strike was called the Company withdrew all economic 
offers, and is unwilling to make any economic concessions to settle the 
strike. 

It is the company position that it is paying high wages for this 
particular type of work. The Union recognized this by negotiating 4 con- 
tract in the recent past with one of the company's competitors on more 
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favorable terms than the Company was paying at the time of the strike. 
If you need any further information, I will be glad to furnish it. 

Cordially , 
/s/ Frank H. Ingram 

FHL jpk 

Mr. Raymond A. Jacobson 

National Labor Relations Board 

176 West Adams Street 

Chicago, Dlinois 


G. C.'s EXHIBIT 9 


AETNA PLYWOOD AND VENEER COMPANY 
CONTRACT PROPOSAL - FEBRUARY 6, 1959 


INDEX 


Agreement, parties to 
Arbitration 
Arbitration board 


Bulletin board 
Casual workers 
Change in shift, notice 
Checkoff union dues and initiation fee 
Condition of employment 
maintenance of union membership 
overtime work 


Death in family, leave of absence with pay 
Differential, night shift 


Employe insurance 
Foremen working 


Grievance procedure 
Guaranteed work week 


Health and welfare program 


Holidays 
counted in computing overtime 
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Inventory 


Jury service pay 


Layoffs 
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Night-shift differential 
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Sick pay allowance 
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normal vacation period 
pay 
pro-rated 
terminated employes 

Voting time with pay 


Wage scale 
exceptions 
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paid weekly 
Work week 
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LABOR CONTRACT AND WORKING AGREEMENT 


(1) This Agreement and Labor Contract has been made and entered 
intothis _—s—s day of , 1959, by and between AETNA. ‘PLYWOOD 
& VENEER CO., its successors or assigns , Party of the First. Part, and 
the WAREHOUSE AND MAIL ORDER EMPLOYEES UNION, LOCAL NO. 
743, affiliated with the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America. 

ARTICLE I - RECOGNITION 

(2) The Company agrees to recognize the Union as the sole col- 
lective bargaining agency for all of its warehouse employes, employed at 
its warehouse at 1731 Elston Avenue, Chicago, Illinois, excepting, however, 
salesmen, guards, carpenters, professional and office employes, and super- 
visory employes as defined in the Act. ! 

(3) The Company further agrees that it shall be a condition of 
continued employment for all employes in the bargaining unit to become 
and remain members in good standing after their first thirty (30) days of 
employment or after the thirtieth (30th) day following the effective date of 


this Agreement, whichever is the later. 
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ARTICLE I - MANAGEMENT CLAUSE 

(4) It is recognized that, unless specifically restricted in this 
Contract, the management of the operation, the direction of the working 
force including, but not limited to, the right to hire, suspend, promote or 
demote, discharge or transfer from job to job, and the right to lay off 
employes for lack of work or materials, the methods, processes, materials, 
and methods of operating the Company, and the right to schedule produc- 
tion, shall be vested exclusively with the Employer and shall be considered 
exclusive functions of the management of the Company, provided that this 
shall not be used in any way for the purpose of discrimination against any 
union employe. 

(5) Salesmen may perform work in the warehouse when it is in 
connection with the selling activity or for the purposes of showing merchan- 
dise to a customer. 

(6) The Foremen may perform any work necessary to efficiently 
utilize their time. 

(7) No foreman or salesman will be utilized for work in the bar- 
gaining unit on a full-time basis without giving an opportunity to work to 


one of the fourteen (14) men who were a part of the regular working crew 


at the time of the strike, and who are not working because of being laid off. 

(8) The Company may utilize any employe in or out of the bar- 
gaining unit in the taking of inventory. No member of the warehouse crew 
working at the time the inventory taking is started will be laid off during 
the period the inventory is being taken if there is a job he can do satis- 
factorily. 

(9) The Company shall have the right to hire casual workers at 
any time to handle ‘unusual work loads or peak loads beyond the capacity 
of the work crew current at that time. 

ARTICLE Il - WORK WEEK - OVERTIME 

(10) The regular work week shall consist of five (5) days of 
eight (8) hours each, Monday through Friday , inclusive. 

(11) The Company agrees that all regular employes within the 
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bargaining unit who are at work on the first day of any work week shall 


be guaranteed forty (40) hours of work in that week, or in lieu thereof 
forty (40) hours of pay, provided that the employe does not, of his own 
volition, take time off during such week. 

(12) Overtime shall be paid at the rate of time and one-half the 
regular straight-time hourly rate for all work performed in excess of 
eight (8) hours in any one day, for Saturday work as such and forty (40) 
hours in any one week - provided, however, that both daily and weekly 
overtime shall not be paid for the same hours worked. Double time 
shall be paid for all work performed on Sundays and holidays. 

(13) Employes shall be given twenty-four (24) hours’ notice 
of any change in their regular shift. 

(14) Any warehouseman or crew of warehousemen who are 
asked to work overtime will be expected as a condition of employment 
to do such overtime work. : 

ARTICLE IV - WAGES 

(15) Effective with the signing of this Agreement, the Sstly 
wage rates for all employes shall be as set forth in the Supplement 
attached to this Agreement. | 

ARTICLE V - VACATIONS 

(16) The normal vacation period shall be from June 15 to 
September 15, Vacations, within this period, shall be given according 
to seniority. Vacations may be taken at other times during the year if 
the employe and the Company so agree. | 

(17) Employes who, by or before the end of the normal vacation 
period in any year, have been in the continuous employ of the Company 
for one year or more shall receive two (2) weeks vacation with pay. 

(18) Employes who, by or before the end of the normal vaca- 
tion period in any year, have been in continuous employ of the Company 
for ten (10) years or more shall receive three (3) weeks vacation with 
pay. Third week is to be designated by the Company according to busi- 
ness conditions without discrimination. 


124 


(19) Employes who, by the end of the normal vacation period, 
have been in the continuous employ of the Company for less than one year 
shall receive one (1) day of vacation with pay for each full month of serv- 
ice, but not to exceed ten (10) days total. If the employe commenced his 
service prior to the fifteenth day of any month, such month shall be 
counted as a full month for this purpose. 

(20) Vacation pay shall be no less than forty (40) times the 
straight-time hourly rate of each employe for each week of vacation. 
Daily vacation pay shall be no less than eight (8) times the straight-time 
hourly rate of each employe per day. 

(21) Vacation pay shall be computed by multiplying the employe's 
average straight-time hourly earnings by the average hours worked per 
week in the fifty-two (52) weeks (or the actual number of weeks worked 
for employes with less than one year's seniority) immediately preceding 
the vacation, but in no case shall the vacation pay allowance exceed fifty 
(50) times the employe's average straight-time hourly earnings. 

(22) Whenever a holiday falls during a vacation period, such 
employe shall receive an additional day of vacation with pay. 

(23) Employes whose service with the Company is terminated 
shall receive pay at the above-prescribed rates for all accrued vacation. 
Vacations shall accrue according to the following schedule: 

Employment Days/Month Worked Maximum 
Less than ten (10) years One (1) Ten (10) 
Over ten (10) years One and one-half (1 1/2) Fifteen (15) 

(24) Vacations shall begin to accrue from the date of hiring 
for all employes with less than one (1) year's service, and from September 
15 of the preceding year for employes with more than one year's service. 

ARTICLE VI - HOLIDAYS 

(25) All employes covered by this Agreement shall receive no 

less than eight (8) hours of straight-time pay for the holidays listed 


below, although no work is performed on such holidays. Holiday pay al- 


lowance shall be computed by multiplying the employe's average straight 


125 


time hourly earnings by the average hours worked per day in the four (4) 
weeks (or the actual number of weeks worked in the case of a new employe) 
immediately prior to the holiday, but in no case, however, shall holiday 
pay allowance exceed ten (10) times the employe's average straight-time 
hourly earnings. The following shall be holidays within the meaning of 
the Agreement: New Years Day, Memorial Day, Fourth of July, Labor 
Day, Thanksgiving Day, and Christmas Day. 

(26) Holidays falling within the regular work week shall be con- 
sidered as eight (8) hours of time worked in computing overtime. 

ARTICLE VII - SENIORITY 

(27) Seniority shall be based upon the length of continuous serv- 

ice with the Company, commencing with the latest date of hiring. The 


Company will furnish the Union with a seniority list and inform the Union 


of the hiring of new employes. 

(28) Seniority shall govern layoffs, recalls, and reduction in 
working force subject to the ability of the employe to ee the work 
available. 

(29) In the case of a layoff of more than one week, employes with 
one or more years of service shall be given a one-week notice. In all 
cases of layoff, an employe with less than one year's service shall be 
placed on a recall list for one-half of the time he was employed by the 
Company. Employes with one year or more of service shall be placed 
on a recall list for one year. Rehiring shall be done from this list before 
new employes in the bargaining unit are engaged. An employe who, after 
being recalled, fails to report to work within five (5) days shall forfeit all 
rights under this Article. 

ARTICLE VII - CHECKOFF 

(30) Upon receipt of written authorization from each employe 
member of the Union within the bargaining unit, the Company agrees to 
deduct from the first week's pay in each month the total monthly dues in 
the amount prescribed by the Union. 

(31) Commencing thirty (30) days after hiring, and upon receipt 
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of written authorization from the employe, the Company agrees to deduct 
from the first week's pay in each month of each employe hired after the 
signing of this Agreement, such part of the initiation fee prescribed by 


the Union as the Union may direct, but not to exceed three installments. 


(32) All monies deducted from employe wages pursuant to this 
Article shall be forwarded to the Union before the fifteenth of the month 
in which the money is deducted. 

ARTICLE IX - STEWARDS & BULLETIN BOARD 

(33) The Company agrees to provide space on a bulletin board 
within the warehouse upon which the steward may post official union notices. 

(34) The steward shall be an employe of the Company within the 
bargaining unit. The Union shall have the sole right to appoint a steward 
from among such employes whenever necessary to take care of union busi- 
ness as delegated to the stewards. Except as herein provided, the steward 
shall not conduct union business arising between the Union and its members 
during working hours. 

(35) Union representatives shall have access to the company 
premises for the purposes of conducting union business arising under this 
Agreement provided that they have the prior permission of the Branch 
Manager. 

ARTICLE X - ADJUSTMENT OF GRIEVANCES 

(36) Should differences arise between the Company and the Union 
or its members as to meaning and application of this Agreement, such 
differences shall be settled in the following manner: 

(37) (1) The aggrieved employe, either alone or with the shop 

steward, shall within five (5) days first take up the case with the 

foreman or superintendent. 

(38) (2) If the matter is not adjusted at this level, the union of- 

ficials shall within ten (10) days take the matter up with designated 

representatives of the Company. 

(39) (3) In the event that the matter is not settled at either of 

these two levels, the Company and the Union agree to refer the 
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matter to arbitration. The decision of a majority of the Arbitra- 

tion Board shall be final and binding on both parties. The Arbi- 

tration Board shall consist of three members, one selected by the 

Company, one by the Union, and the third designated by the Direct- 

or of Conciliation of the United States Department of Labor. The 

cost of the third arbiter is to be borne equally between the Com- 

pany and the Union. ! 

ARTICLE XI - OTHER BENEFITS 

(40) In the event of sickness, the Company agrees that it will pay 
to the employe a sick pay allowance of not less than eight (8) times the 
hourly straight-time pay of such employe for the first seven (7) days of 
illness, provided that the employe notifies the Company of such illness 
within one hour after his normal starting time on the day of sickness, ex- 
cept in case of emergency or where the nature of the illness prevents such 
notice. During the first week of illness sick pay allowance shall be com- 
puted by multiplying the employe's average straight-time hourly earnings 
by the average hours worked per day in four (4) week period immediately 
preceding the first day of illness, but in no case, however, shall the sick 
pay allowance exceed ten (10) times the employe's average straight-time 
hourly earnings. Commencing with the eighth (8th) day of illness, the 
Company will pay to the employe the difference between the amount re- 
ceived under Article XIV of this Agreement and not less than forty (40) 
times the employe's stright-time hourly earnings, or a proportional part 
thereof, for each week of illness, provided that, after the fourth (4th) week 
of illness, the making of such supplementary payments shall ie solely 
in the discretion of the Company. 

(41) The Company shall furnish safety shoes, and other tools and 
equipment necessary for the safe operation of the warehouse. | 

(42) In case of the death of an employe's mother, father, mother-in- 
law, father-in-law, brother, sister, husband, wife or child, the Company 
will grant leave of absence with pay from the date of death until and in- 


cluding the day of the funeral. The company's obligation to pay an employe 
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during this period shall be limited to those regular working days which 
the employe is actually absent from the plant and shall not exceed five 
(5) working days. 

(43) Upon application by any employe the Company will designate 
up to two (2) hours as voting time on any election day and will pay the em- 


ploye his regular hourly straight-time rate for this period. 


(44) Any employe of the Company who is called for jury service 
will be compensated by the Company during such period of jury service 
the difference between forty (40) hours' straight time pay and the amount 
the employe receives for compensation as 4 juror for each full week the 
employe serves as a juror. 

ARTICLE XII - STRIKES 

(45) During the period of this Agreement, the Union will not 
authorize or condone any strikes, sitdowns, slowdowns or stoppage of 
work or any boycotts or picketing at the employer's plants. During the 
period of this Agreement the Employer shall not engage in any lockout. 

(46) Any employe initiating or engaging in any strike, sitdowns, 
slowdowns, or stoppage of work, or boycott or picketing at the employer's 
plants shall be subject to discharge or disciplinary action at the discretion 
of the Employer. 

ARTICLE XII - WEEKLY PAY 

(47) All employes covered by this Agreement shall be paid in 
full weekly, on regular pay days, for all time worked. All payroll deduc- 
tions shall be itemized. 

ARTICLE XIV - HEALTH & WELFARE PROGRAM 

(48) The Company shall provide a plan of group insurance bene- 
fits, including life insurance, accidental death and dismemberment insur- 
ance, weekly disability benefit insurance, and hospital and surgical bene- 
fit insurance upon the terms and conditions as currently in force for em- 
ployes outside the bargaining unit. 

' ARTICLE XV - UNION OFFICERS 
(49) It is stipulated and agreed that only officers of the Union 
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whose names are submitted to the Employer by registered letter are the 
authorized officers and agents of the Union, individually or collectively, 
and shall be authorized to act for or on behalf of the Union in any manner 
whatsoever under the terms of this Agreement. The actions, declaration 
or conduct of any other person except those herein named, whether per- 
formed ormade with respect to the Union or not, are not and shall not be 
considered to be the acts of any officer or agent of the Union, and shall 
not constitute any authorized acts for and on behalf of the Union, nor will 
the Employer or the Union recognize those persons as the union's officers 
or agents for that purpose and their actions in that respect shall not be 
binding upon the Union, nor shall they form the cause or any basis for 
liability of any nature whatsoever on the part of the Union. | 
ARTICLE XVI - NIGHT SHIFT DIFFERENTIAL | 

(50) All employes who are required to work a full eight (8) hour 
shift between the hours of 4:30 p.m. and 7:00 a.m. shall receive a night 
bonus of ten (10) cents per hour for each hour worked. 

ARTICLE XVII - REST PERIODS 

(51) There shall be a ten- minute rest period in the mid-morning 

and a ten-minute rest period in mid- afternoon. : 
ARTICLE XVIII - PENSION TRUST FUND 

(52) Commencing with the signing of this Agreement, the Em- 
ployer shall pay the sum of three dollars ($3) per week as of | “ 
1959 per employe into a trust fund, and four dollars ($4) as of 4 

1960, for the purpose of providing pension benefits to employes covered 

by this Agreement. The method of paying, calculating and responsibility 
for such contributions shall be in accordance to Health and Welfare Fund 
qualifications which apply. The Pension Trust shall be administered 
by a Board of Trustees in accordance with the trust agreements and 


arrangements to be drafted by the parties hereto, and in accordance with 


the applicable requirements of law. 
(53) There shall be no other pension fund under this eecntract 
for operations under this contract. 
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ARTICLE XIX - TERMINATION 
(54) This Agreement shall be in full force and effect from 


, 1959, to , 1962, and shall renew 
itself from year to year thereafter unless either party notifies the other 


in writing within sixty (60) days prior to , 1962, or the same 
date of any succeeding year, of a desire to amend or terminate the Agree- 
ment. 
IN WITNESS WHEREOF, the parties hereto set their hands and 
sealthis _ day of , 1959. 
AETNA PLYWOOD & VENEER CO. 


By: 


WAREHOUSE AND MAIL ORDER 
EMPLOYEES UNION, LOCAL NO. 743 


By: 


SUPPLEMENT TO ARTICLE IV - WAGES 

(55) Seniority under the wage scale shall mean the length of 
continuous service with the Company, commencing with the latest date 
of hiring. 

(56) Effective, , 1959, all employes shall re- 
ceive an increase of eight cents (8¢) per hour or the minimum rate to 
which they are entitled, based on their length of service with the Com- 
pany, whichever is higher. 

(57) On , 1960, and on , 1961, 
all employes shall receive an increase of five cents (5¢) per hour or the 
minimum rate to which they are entitled, based on their length of service 
with the Company , whichever is higher. 

(58) The minimum rates during the life of this Agreement shall be: 
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Wages-Time Effective Effective Effective 
Length of Service of Strike -59 -60 -61 
Starting rate $1.80 $ 1.88 $ 193 $ 1.98 
Thirty (30) days 1.90 1.98 2.03 2.08 
Three (3) months 2.00 2.08 2.13 2.18 
Six (6) months 2.15 2.23 2.28 _ 2.33 


(59) Employes hired at an hourly rate greater than the starting 
rate in effect at the time of hiring shall receive an increase of five (5) 
cents per hour each three (3) months, or the prevailing rate, until the 
highest minimum rate then prevailing has been reached. | 

(60) Certain exceptions of the above rates will be made, pro- 
viding the Union agrees, in the cases of superannuated and physically 


handicapped workers. 


G.C.'s EXHIBIT 10 
FRANK H. INGRAM 


* KOK 
Labor Relations Consultant 


March 25, 1959 


Dear Mr. Patterson: 
Re: Case No. 13-RM-447 
In accordance with our telephone conversation I am enclosing a 
copy of the company's letter to Mr. Peters dated March 23, 1959, copies 
of the company's letters terminating each of the fourteen striking em- 
ployes, and a list of the permanent replacements for the striking employes. 
Sincerely yours, | 
/s/ Frank H. Ingram 
FHI fpk 
Enclosures: 16 


Mr. Gerald Patterson 

National Labor Relations Board 
176 West Adams Street 
Chicago 3, Dlinois 
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PERSONS CURRENTLY EMPLOYED IN THE UNIT INVOLVED 
IN CASE NO. 13-RM-447, AETNA PLYWOOD & VENEER CO. 
The job classification of all of these employes is Material Handler: 

Joseph Cosgrove 

Frank R. Jarpey 

Joseph E, Kapushinski 

Theodore McElhose 

Hilbert Skelton 

James J. Kimnetz 

William Queysen 

Raymond Woods 

Michael V. Zorich 

Sidney H. Biddix 

William E. Duckett 

Charles Feret 

Donald J. Walsh 

Ivan Wilson 

Richard Young 

Gilbert B. Para 

William J. Bennett 

Ray W. Beardslee 


G. C.'s EXHIBIT 11 


March 23, 1959 


Mr. Donald Peters, President 

Warehouse and Mail Order Employees Union 
Local No. 743, IBT 

220 S. Ashland Boulevard 

Chicago 7, Dlinois 


Dear Mr. Peters: 
We have hired permanent replacements for our striking employees 
since your rejection of our offer of February 6,1959. This raises the 
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question as to whether your organization now represents our employees. 
We have petitioned the National Labor Relations Board to hold an election 
to determine this issue. 
The Union having rejected the Company's proposal of February 
6, 1959, the Company is hereby withdrawing any and all offers made to 
your organization in the course of our collective bargaining negotiations. 
Sincerely, 
AETNA PLYWOOD & VENEER co. 


Don L. Davis, Jr. 
President 


DLD Jr.: CS 


G. C.'s EXHIBIT 12 


March 23, 1959 


Mr. Lawrence Lucas 
1817 N. Paulina Street 
Chicago 22, Dlinois 


Dear Mr. Lucas: 

You are hereby notified that the Company has hired a permanent 
replacement for your job and that your employment with the Company has 
been terminated. | 

Very truly yours, | 
AETNA PLYWOOD & VENEER co. 
Don L. Davis, Jr. 
President 
DLDjr-Cs 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


G. C.'s EXHIBIT 27 


AETNA PLYWOOD & VENEER CO. 
Name Hired Terminated 
Cosgrove 2/23 6/4 
Jarpey 2/23 4/9 
Kapushinski 2/23 — Terminated Week Ending 
McElhose 2/23 8/20 Queyson 3/11 
Shelton 2/18 Zouch 3/26 
Kimnetz 3/3 5/28 Duckett 3/26 
Queysen 2/26 3/11 Biddix 4/2 
Woods 2/26 5/28 Young 4/2 
Zouch 3/19 3/26 Para 4/2 
Biddix 3/23 4/2 Jarpey 4/9 
Duckett 3/20 3/26 Wilson 4/9 
Ferret 3/23 7/27 Beardsley 4/9 
Walsh 3/23 4/30 Walsh 4/30 
Wilson 3/23 4/9 Kimnetz 5/28 
Young 3/20 4/2 Woods 5/28 
Para 3/24 4/2 Cosgrove (Deceased) 6/4 
Bennett 3/24 4/9 Ferret 7/27 
Beardslee 3/24 4/9 


National Labor Relations Board Postage And Fees Paid 


Thirteenth Region | 
176 W. Adams Street 
Chicago 3, Dlinois 


National Labor Relations Board 


— AIR MAIL 
Official Business SPECIAL DELIVERY 


National Labor Relations Board 
1717 Pennsylvania N.W., 


Attn: Mrs. M. Helm Washington 25, D.C. 


Litigation 
Room 910 Postmark - May 11, 1961 


SS 
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RESPONDENT's EXHIBIT NO. 1 


STRIKE SETTLEMENT MEMORANDUM 


MEMORANDUM of Strike Settlement made August __, 1958, 
between Aetna Plywood and Veneer Company, herein called the Employer, 
and WAREHOUSE AND MAIL ORDER EMPLOYEES, LOCAL 743, Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, herein called the Union. | 

1. The Union agrees to terminate the current strike ane cease 
all existing picketing activities upon the signing of this Strike Settlement 
Memorandum and the collective bargaining agreement between the parties. 

2. The Employer agrees to rehire all strikers without discrimina- 
tion and with full preservation of their seniority and other employment 
rights. There shall be no discrimination against any employee because of 
activities in this strike. 

3. The Union, and its officers and agents, hereby release and 
discharge the Employer from any and all claims or demands which they 
now have or can have against the Employer arising out or by 2 reason of 
the strike which is herewith being settled. 

4, The Employer, and its officers and agents, hereby release 
and discharge the Union from any and all claims or demands which they 
now have or can have against the Union arising out or by reason of the 
strike which is herewith being settled. | 

5, The Employer and the Union agree that they will os file any 
claims, actions or legal proceedings arising out or by reason of the strike 
against any other labor organization, trucking firm or other concern or 
enterprise which became involved in the strike which is herewith being 
settled. 

6. The parties intend to compromise and dispose of all their 
existing differences. They will execute such other documents and do such 
other acts as may be necessary to put this Agreement into effect. 

7. Neither party will issue any press releases or make any 
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publicity announcements in connection with the strike and the settlement 


thereof unless such releases or announcements are cleared with and ap- 
proved by the other party hereto. 
AETNA PLYWOOD AND VENEER CO. 


By see eee 


WAREHOUSE AND MAIL ORDER 
EMPLOYEES, LOCAL 743, Inter- 
national Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers 
of America 


BY) Se 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRTEENTH REGION 
AETNA PLYWOOD & VENEER CO. 
Respondent ; 
and Case No. 13-CA-3677 


TRUCK DRIVERS, OIL DRIVERS, 
FILLING STATION & PLATFORM 
WORKERS UNION, LOCAL NO. 705, 1.B.T. 


Charging Party 


STIPULATION OF FACTS 

It is hereby stipulated and agreed by and between the parties 
hereto, by their respective counsel or representatives, Ray Schoonhoven 
and Frank H. Ingram on behalf of Aetna Plywood & Veneer Co. (hereinafter 
referred to as the Respondent); Sherman Carmell on behalf of Truck 
Drivers, Filling Station and Platform Workers' Union, Local 705, 1.B.T. 
(hereinafter referred to as the Union) , and Gerald S. Patterson, counsel 
for the General Counsel of the National Labor Relations Board, that the 
following matters be taken as fact in the captioned proceeding along with 
the admissions contained in the Answer. 
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(1) (a) On or about July 22, 1958, and at all times thereafter, 
Respondent employed the following-named individuals as employees of the 
unit as described in Paragraph VII (c) of the Complaint: Fred Melchert, 
Edward Dombrowski, Edward Van Holt, Jerry Lesiak, and A. Antosz. 

(b) Aloysius Antosz began his employment with Respondent 
in March, 1956, in its warehouse at Chicago, Illinois. He remained work- 
ing as a warehouseman for the years 1956, 1957, and 1958. Approximately 
five weeks prior to July 22, 1958, this employee commenced driving Re- 
spondent's truck continuously thereafter each day while employees in the 
truck and drive unit took their vacations. With respect to this period of 


employment as a truck drive, Mr. Antosz testified in another matter before 


the Board as follows: | 

"Q. Then the only time that you worked as a truck driver was a 
period of five weeks in 1958? 

"A, (Antosz) That's true. 

"Q. And during that period you were temporarily taking the place 
of the truck drivers who were on vacation ? 

"A. Right. 

"Q. And when this temporary period was over you knew you were 
going back to your usual duties ? 

"A, That I knew. 

"Q. During all of the time of your employment at Aetna, did you 
consider yourself employed in the warehouse unit or the 
Teamster's unit? 

"A, No, the warehouse employees." 


(2) Respondent, in the course, conduct and operation of its busi- 
ness described in Paragraph II of the Complaint, replaced the foregoing- 
named employees by employing the following-named individuals at the times 
set opposite their names: : 

Marvin Behrans October 1, 1959 
Nelson Correll December 7, 1959 
Albert Huckaby - December 24, 1959 
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The three individuals named above have at all times since their respective 
dates of hire been employed by Respondent as truck drivers. 

(3) On or about March 15, 1960, Warehouse and Mail Order Em- 
ployees, Local 743, I.B.T., ceased its picketing at Respondent's plant 
pursuant to its letter dated March 14, 1960 (see Exhibit 1 attached hereto). 
Local 743 resumed its picketing at Respondent's plant on or about March 
23, 1960, pursuant to its letter dated March 22, 1960 (see Exhibit 2 at- 
tached hereto). 

(4) On or about March 15, 1960, Edmund Lundquist was at Re- 
spondent's plant accompanied by Fred H. Melchert and Aloysius Antosz. 
At that time Lundquist engaged Richard Schwanke, an officer of Respond- 
ent, in a conversation. In another matter before the Board, both Mr. 
Lundquist and Mr. Schwanke testified concerning this incident. Although 
not contradictory, such testimony is set forth below for the Board's 
consideration: 

"HEARING OFFICER: I agree. Proceed, Counsel. 

"Q, (By Mr. Ingram) On March 15, will you tell us just what 

transpired there; your conversation with this business agent? 

"A, (Schwanke) I'll do this. On March 15, the same day that we 

received an unconditional offer to return to work from Local 
743, Mr. Lundquist, business agent for Local 705, told me 
that he had two men of Local 705; namely, Mr. Melchert and 
Mr. Antosz, who wanted to come back to work. 

"Q. What did you tell Mr. Lundquist ? 

"A, Itold him that these men had been permanently replaced. 

We had no work for them. We could not foresee any work 
for them. That I would be glad to take their names in case 
this would occur. 

"Q, When you said, 'in case this would occur,’ what did you mean? 

"A. In case we should find some more work for them. 


"MR, INGRAM: That is all. 
* * * 
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"Q, All right. What else happened on that day then? 

"A, (Lundquist) Well, I went back into the office and used the 
telephone, and as I got through with that Richard Schwanke 
came up to me. He was dressed in overalls. He said: 

‘Who are you?’ And I said: 'I'm Lundquist from the union.’ 
He said, 'You know this is private property. You'll have to 
step out.’ And I said: "Wait a minute. Who are you Tp ou 
have had good relations with this company for four years. 
We have never had any trouble here before. I'm here to 
place some men on the job. What is your capacity ?' He 
said: ‘I'm treasurer' - I believe he said. I said: | ‘All right.’ 
So he produced this card to verify - wait a mimte, I have it 
here. 

That's not important. Did he identify himself as treasurer? 
He identified himself with this card I have here. So I said, 
‘Okay, we will be out in the car. The men are ready to go 

to work any time you are ready to put them to work. * He 
said, ‘They have been replaced and I don't think we will need 
them any more.’ ‘Well’ - I said - 'Well, you are: under con- 
tract now. It's a violation of our contract to lock these men 


out when they are capable of working.’ He said, ‘They have 


been replaced. As far as we are concerned the strike is 
still on.' I said, ‘All right. If you have a change of heart 
I'll be out in my car.' I walked outside and sat ce the 
drivers. 

Did you at that time give Mr. Schwanke a list of names so he 
could call them back? 

No, sir. I - he came out to the car about an hour later. He 
said he could see what my position was. The brass wasn't 
around for him to consult with. He didn't know which way to 
go, but he was sure this thing would have to be taken to the 
Labor Board and a hearing held before our men would go 
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"back to work. And I said, 'Well, I don't know why that is 
necessary as long as we have a bona fide contract. These 
men are willing to go to work.’ He said, ‘Well, give me a 
list of their names and I'll call them back according to 
seniority.’ So that was the last. 

"Q. Did you give him the list ? 
"A, I gave him the list of the names; yes, sir. 
* * * * 
"Q. Did you take their names ? 
"A, (Schwanke) I did take their names. 
"Q. Did you take any other names besides Melchert's and Antosz' ? 
A. Mr. Lundquist had other names on his list. To the best of 
my recollection they included Mr. Detlaff, Mr. Dombrowski, 
Mr. Leziak and Mr. Van Holt." 


(5) On or about March 15, 1960, and at all times thereafter, 


Respondent did refuse, and continues to refuse, to reinstate to their former 
or substantially equivalent positions of employment the employees for 
whom an unconditional offer to return to work was tendered. 

(6) The parties hereto agree that Aetna Plywood and Veneer Co. 
is a Delaware corporation. 

This Stipulation is made without prejudice to any objection that 
any party may have as to the materiality or competency of any of the 
facts stated herein. 

Executed this 8th day of August, 1960. 


/s/ Ray J. Schoonhoven /s/ Gerald S. Patterson 
Counsel for the Respondent Counsel for the General Counsel 
231 South LaSalle Street Thirteenth Region 
Chicago 4, Illinois National Labor Relations Board 
176 West Adams Street 
/s/ Frank Ingram Chicago 3, Dlinois 
Representative of Respondent 
141 West Jackson Boulevard /s/ Sherman Carmell 
Chicago 4, Dlinois Attorney for Charging Party 
33 North LaSalle Street 
Chicago 2, Dlinois 
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WAREHOUSE AND MAIL ORDER 
EMPLOYEES UNION - LOCAL 743 
220 S. Ashland Boulevard 
Chicago 7 - HAymarket 1-5520 


March 14, 1960 


Aetna Plywood and Veneer Company 
1731 N. Elston Avenue 
Chicago 22, Dlinois 


Gentlemen: 

This letter is to advise you that the strike concerning your Elston 
Avenue, Chicago, Dlinois operation, which commenced July 22, 1958, is 
terminated as of this date and that, concurrently with the mailing of this 
letter, all pickets are being removed. 

Enclosed herewith is a list of names of employees in order of 
seniority with your company. This seniority list contains the names of all 
employees who participated in the aforesaid strike and who desire to re- 
turn to work. The names ot the two remaining employees who participated 
in the strike were excluded from the list because one has died since the 
commencement of the strike, and the other has chosen to seek permanent 
employment elsewhere. We further herby advise you on behalf of each and 
every one of the employees appearing on the enclosed said seniority list 
that they and each of them are ready, willing and able to return to work 
immediately. This letter is intended and should be regarded as an uncon- 
ditional and unqualified offer to return to work. 

Each of the employees whose names appear on the seniority list 
have authorized Local 743 to receive on their behalf notice of the time 
when each of them are to report to work and the Union assumes responsi- 


bility for the delivery of the notice to each employee. If we have not been 
notified within five (5) days of the receipt of this letter that satisfactory 
steps have been taken to implement the return to work of the aforesaid 
strikers in accordance with the law, we shall be forced to consider the 
picketing of your premises because of your refusal to act upon the offer 
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to return to work contained in this letter. 
Yours very truly, 
/s/ Donald Peters 


DP-Lth President. 


I Incl. 
(Certified Mail, R. R. R.) (Exhibit 1) 


WAREHOUSE AND MAIL ORDER 
EMPLOYEES UNION - LOCAL 743 
220 S. Ashland Boulevard 
Chicago 7 - HAymarket 1-5520 


March 22, 1960 


Aetna Plywood & Veneer Co., 
1731 N. Elston Avenue, 
Chicago 22, Dlinois 


Gentlemen: 

We have received no reply to our letter to you dated March 14, 
1960, in which you were advised that the strike which had commenced 
July 22, 1958, concerning your Elston Avenue, Chicago, Dlinois operation 
had been terminated and that the strikers involved unconditionally and 
unqualifiedly offered to return to work. For that reason we had our at- 
torneys contact your attorney, Raymond J. Schoonhoven to ascertain with 
certainty your position in this matter and Mr. Schoonhoven stated that 
you do not intend to take the said strikers back to work. 

It is our belief that your refusal to take steps to effect the return 
to work of the said strikers constitutes an unfair labor practice under the 
National Labor Relations Act. Consequently the said strikers have di- 
rected us to inform you, and you are hereby notified, that a strike and 


picketing in protest of the commission by you of the unfair labor practice 
as aforesaid will be initiated and will continue until you have taken affirm- 
ative steps to cure the same. 


Very truly yours, 


DP:leh Donald Peters, President 
(Certified Mail, R. R. R.) (Exhibit 2) 


FRED yy 2.6 1961 


Sepbs Mewah 


BRIEF FOR PETITIONERS 


United States Court of Appeals . 


No. 16,267 


WAREHOUSEMEN AND MAIL ORDER EMPLOYEES, 
LOCAL NO. 743, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA; AND TRUCK DRIVERS, 
OIL DRIVERS, FILLING STATION AND PLATFORM 
WORKERS UNION, LOCAL 705, INTERNATIONAL 

BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 


Petitioners, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Set Aside an Order of the 
National Labor Relations Board 


LESTER: ASHER 

MELVIN R. ROSENBLOOM 
180 North Wells Street 
Chicago 6, Illinois 

SHERMAN CARMELL 


33 North LaSalle Street 
Chicago 2, Mlinois 


BERNARD DUNAU 


912 Dupont Circle Building 
Washington 6, D. C. 


Attorneys ‘for Petitioners 


ROBERT 1. THIEL “EX 3-0625 


STATEMENT OF QUESTIONS PRESENTED 


The issues as identified by the parties in the prehearing 
conference stipulation are as follows (J. A. 1): 


1. Whether the Board properly found that the employer 
had not refused to bargain in good faith with petitioner Local 
743 in violation of Section 8(a)(5) of the National Labor Rela- 
tions Act. 


2. Whether the Board properly found that the employer's 
discharge of the warehousemen was not in violation of Section 
8 (a)(1) and (3) of the National Labor Relations Act, and that 
the employer's refusal to reinstate or reemploy the drivers 


was not in violation of Section 8 (a)(1) and (3) of the National 
Labor Relations Act. The issue pertaining to the discharge 
of the warehousemen includes the question whether they had 


been permanently replaced before they were discharged. 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTION . . 
STATEMENT OF THE CASE 


I, The Course of tn Between the Comneey: 
And the Union 2 


A. The Course of Bargaining Between April 
1958 and November 5, 1958 sg 49 


B. The Course of Bargaining SA 
November 6, 1958 . 


1. The meeting of November 6, 1958 
2. The meeting of November 7, 1958 
The meeting of November 13, 1958 


The meetings of November 26, 1958 and 
January 16, 1959 . 


5. The meeting of February 4, 1959 


6. The meeting of February 6, 1959 


Il. The Company's Severance of the Employment of 
The Warehousemen and Drivers : . 


I. The Trial Examiner's and the Board's Conclusions . 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The Company Failed to Bargain in Good Faith 
With the Union Beginning November 6, 1958 


A. The Company's Injection Into the Negotiations 
Of New, Numerous, and Substantial Issues Upon 
The Eve of Apparent Settlement * 


The Company's Lack of Good Faith Revealed By 
Its Handling of its Demands on Overtime and 
The Performance of Warehouse Work by 
Salesmen and Foremen 4 2 


Overtime 
(a) Obligatory overtime 


(b) Assignment of overtime work in 
seniority order 


Performance of Warehouse Work by Foremen 
And Salesmen . é ae : . 


The Inaccuracy of the Board's Statement of Basic 
Facts and the Unresponsiveness of Its Decision to 
The Situation Disclosed by the Record 


The Company's Refusal to Bargain in Good Faith 
Converted the Strike Into an Unfair Labor Practice 
Strike and the Company's Discharge of the 
Warehousemen and Refusal to Reinstate the 
Warehousemen and Drivers Were Hence Unlawful 


Even If the Company Did Not Fail to Bargain in 
Good Faith, Its Discharge of the Warehousemen 
Was Nevertheless an Unfair Labor Practice, 
Because They Were Discharged Without Having 
Been Permanently Replaced . « ¢ «  ¢ 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,267 


WAREHOUSEMEN AND MAIL ORDER EMPLOYEES, — 
LOCAL NO. 743, INTERNATIONAL BROTHERHOOD | 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA; AND TRUCK DRIVERS, 
OIL DRIVERS, FILLING STATION AND PLATFORM 
WORKERS UNION, LOCAL 705, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, — 


Petitioners, 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


On Petition to Review and Set Aside an Order of the 
National Labor Relations Board 


BRIEF FOR PETITIONERS 


JURISDICTION 


This case is before the Court on the petition of the labor organiza- 
tions named in the caption to review and set aside an order of the 
National Labor Relations Board issued on February 16, 1961 dismissing 
the complaints against Aetna Plywood and Veneer Company. This Court 
has jurisdiction under Section 10 (f) of the National Labor Relations Act, 
as amended (61 Stat. 316, 29 U.S.C., Sec. 151, et seq.). The Board's 
decision and order are reported at 130 NLRB No. 18 (J. A. 21-31). 


2 
STATEMENT OF THE CASE 


The Board, reversing the trial examiner, dismissed the com- 
plaints based on its conclusions that: (1) Aetna Plywood and Veneer 
Company (herein called the Company) had not failed to bargain in good 
faith with Petitioner Local 743 (herein called the Union); (2) since the 
Company had not failed to bargain in good faith, the strike against the 
Company, begun as a result of an impasse over contract terms, was 
not converted into an unfair labor practice strike by a refusal to bargain 
commencing subsequent to the call of the strike; (3) since the strike 
was not an unfair labor practice strike, the Company would be free, 
subsequent to its permanent replacement of the warehousemen who were 
on strike and the drivers who observed the picket line established by 
the warehousemen, to discharge the warehousemen and to refuse to 
reinstate the drivers; and (4) the Company discharged the warehouse- 
men and refused to reinstate the drivers after it had permanently re- 
placed them and hence engaged in no unfair labor practice by that action. 


Petitioners will show that, while the Company had not failed to 
bargain in good faith from April 1958 to November 5, 1958, it did fail 
to bargain in good faith on and after November 6, 1958. Since the 
Board's premise that the Company bargained in good faith throughout 
is invalid, equally invalid are the Board's conclusions that the strike 
was not converted into an unfair labor practice strike and that the Com- 
pany therefore remained free to discharge the warehousemen and to 


refuse to reinstate the drivers subsequent to their permanent replace- 
ment. Instead, as the refusal to bargain converted the strike into an 
unfair labor practice strike, the Company committed an unfair labor 
practice by discharging the warehousemen and refusing to reinstate the 
drivers whether or not it had first permanently replaced them. In any 
event, even if the Company did not fail to bargain in good faith, peti- 
tioners will show that the Company discharged the warehousemen with- 
out having permanently replaced them, and for that independent reason 
the discharge of the warehousemen was an unfair labor practice. 
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1. THE COURSE OF BARGAINING BETWEEN 
THE COMPANY AND THE UNION 


The course of bargaining between the Company and the Union 
divides into parts, the period from April 1958 to November 5, 1958, 
and the period from and after November 6, 1958. Petitioners and the 
Board agree that for the period preceding November 6 the conduct does 
not show a failure to bargain in good faith by the Company. It is peti- 
tioners' position, however, in disagreement with the Board, that the 
Company beginning November 6 failed to bargain in good faith. 


A. The Course of Bargaining Between 
April 1958 and November 5, 1958. 

An existing collective bargaining agreement between the Company 
and the Union, covering the employment of warehousemen at the Com- 
pany's Chicago plant, was due to expire on April 30, 1958, upon timely 
notification of a desire to amend or terminate it (J. A. 103, 94, 84-85, 
90). About February 10, 1958, the Union notified the Company of its 
desire to negotiate modifications of the agreement (J. A. 85, 90). On 
March 13, 1958 the Union informed the Company of eleven specific 
changes it sought in the agreement (J. A. 104-105). At the first meet- 
ing in April 1958 between the parties to negotiate new terms, the Com- 
pany mentioned its desire for unspecified "wording changes" in the 
agreement (J. A. -68). | 


By July 8, 1958, after a number of meetings, of the eleven changes 
which the Union sought, four basic items remained in dispute, all others 
having been "more or less conceded or agreed to" (J. A. 37). The four 
items in dispute consisted of (1) a wage increase, (2) a provision to 
augment wages to correspond with an increase in the cost of living dur - 
ing the contract term, (3) dependent coverage on insurance, and 
(4) vacations (J. A. 37). The wage disagreement had been narrowed to 
a request by the Union for an increase of ten cents per hour the first 


year, seven cents the second year, and seven cents the third year, 
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with provision for a cost-of-living increase, while the Company was 
willing to grant an increase of eight cents the first year, five cents the 
second, and five cents the third, but with no provision for a cost-of- 
living increase (J. A. 37). 


A meeting was held on July 8. At this meeting the Union informed 
the Company that the men had voted to strike (J. A. 37). On July 22, 
the fourteen warehousemen then in the Company's employ struck (J. A. 
37). 


A meeting was held on July 25. At this meeting the Union reiter- 
ated its position that it "wanted the ten, seven and seven on the wages" 
and a "cost-of-living clause"; it did not mention its request for de- 
pendent coverage on insurance "any more"; and it offered to defer for 
one year the effective date of its proposed change in vacations (J. A. 39). 
The Company responded by withdrawing all its previous offers (J. A. 118, 
56-57, 40). 


Further meetings were held on August 21 and September 25. No 
progress towards a settlement was made (J. A. 39-40). 


B. The Course of Bargaining 
Beginning November 6, 1958. 


1. The meeting of November 6, 1958. 

A. meeting was held on November 6. At this meeting the Union 
dropped its request for an improvement in vacations and for dependent 
coverage on insurance; it stated that wages and cost-of-living were 
still "prime factors"; it said "we wanted a settlement" (J. A. 42). 

At this stage, seven months after negotiations had begun and more than 
three months after the strike had been called, the Company stated 
“there were some changes in the contract they wanted to make" (J. A. 
42). The Union observed this was "something new. This hadn't been 
discussed with us at any time in the past. . . ." (J. A. 42). 
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The first change the Company sought was elimination of the re- 
quirement contained in the expired agreement that employees were to 
be given 24 hours' advance notice if they were expected to work over- 
time (J. A. 43, 94 (Art. II)). The Union sought to assure the Company 
that in the event of an emergency "certainly they could ask the men and 
they could work overtime" without advance notice (J. A. 43). The 


Union was under the impression that a different problem was troubling 


the Company, namely, work in progress and uncompleted at the end of 
the normal shift which had been started by a junior man but which a 
senior man desired to finish in order to obtain the overtime work (J. A. 
43). The Union "pointed out that we would agree that anyone working 
on a job at the close of a shift. . . would continue and finish that work 

." (J. A. 43). Accordingly, on November 7, the next day, the 
Union proposed that (J. A. 107, 47-48): "Any warehouseman or crew of 
warehousemen whose work is not complete at quitting time will, if re- 
quested, complete that particular job." 


A second matter raised by the Company at the November 6 meet- 
ing was that "the union men insisted" that a "salesman couldn't pull 
down a sheet of plywood to show. . . to the customer" but that only a 

warehouseman "would handle the plywood" (J. A. 43). The Union 
"agreed that this was carrying it too far; and that certainly, for the 
purpose of showing merchandise, the salesmen had a right to pull out 
the sheet; but that they were not to fill any orders or load the truck" 
(J. A. 43). 


The Company stated "there were a few other things they wanted to 
bring out. . . ." (J.A. 43). The Union suggested "the Company put 
in writing all the changes" it desired "so we would know exactly where 
we stood" (J. A. 43-44). The Company agreed and the meeting was 
adjourned to the next day (J. A. 44). 


6 


2. The meeting of November 7, 1958. 
At the November 7 meeting, the Union receded from its position 


on wages, agreeing to the wage increase which the employer had pro- 
prosed, without provision for a cost-of-living increase (J. A. 107, 47-48). 
Consequently, of the four deadlocked issues which had caused the strike, 
the Union yielded on all. Impediment to agreement now lay exclusively 
in the issues the Company had newly injected into the negotiations at the 
November 6 meeting and expanded at the November 7.and succeeding 
meetings. 


At the November 7 meeting the Company put into writing four new 
demands: (a) a no-strike clause, (b) a management prerogative clause, 
(c) a clause pertaining to the hire of casual workers, and (d) a clause 
permitting foremen and salesmen to perform warehouse work without 
restriction (J. A. 44-45, 105-106). 


(a) The text of the no-strike clause proposed by the Company 
reads that (J. A. 105-106): 
During the period of this Agreement, the Union will 
not authorize or condone any strikes, sitdowns, slow- 
downs or stoppages of work or any boycotts or picketing 


at the employer's plants. During the period of this Agree- 
ment the Employer shall not engage in any lockout. 


Any employee initiating, encouraging, or engaging in 

any strike, sitdown, slowdown or stoppage of work, or boy- 

cott or picketing at the employer's plants shall be subject 

to discharge or disciplinary action at the direction of the 

Employer. 
The Union acceded to this demand (J. A. 107, 46). And, in conjunction 
with assent to the no-strike clause, the Union agreed to delete the exist- 
ing provision authorizing "any employee or employees [to] refuse to go 
through the picket line of a Union or refuse to handle unfair goods" 


(J. A. 107, 102 (Art. XX)). 


(b) The text of the management prerogative clause proposed by 
the Company reads that (J. A. 106): 
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The Employer has the exclusive right and power, 
subject to the provisions of this Agreement, to manage its 
plant and direct its working forces. These rights and 
powers shall not be used for the purpose of discriminating 
against any member of the union, or against any employee 
because of bona fide activities on behalf of the Union which 
do not interfere with production in the plant or other busi- 
ness of the Employer. 


The Union acceded to this demand (J. A. 107, 45). 

(c) The text of the clause pertaining to the hire of casual workers 
proposed by the Company reads that (J. A. 106): 

The Company shall have the right to hire casual workers 


at any time to handle unusual work loads or peak loads | 
beyond the capacity of the work crew current at that time. 


Neither at the November 7 meeting nor at any ensuing meeting does the 
record show that the Union opposed this demand. 


(d) The text of the clause pertaining to the unrestricted perform- 


ance of warehouse work by foremen and salesmen proposed by the Com- 
pany reads that (J.A. 106): : 

The foremen or salesmen may perform at any time ware- 

house work necessary to meet customer and service needs. 

In connection with this demand, the Company stated that "gince the 
strike had beenon, . . . they had six people working back there, six 
people not familiar with the work, and these six people had been able to 
do the work that had been done by the warehousemen previous to the 
strike" (J. A. 46). The Company maintained that "We are not going to 
use any warehousemen any more. We will be able to do without them, 
because we are going to have to use the foreman and these salesmen to 
do the work, and we will only want six of the men back to work" (J. A. 47). 
Furthermore, the warehousemen would not be recalled in seniority order 
but "they were going to pick any six out of the fourteen that they wanted 


for a return to work" (J. A. 47 yi 
I 


At a later unspecified time the Company agreed to recall the warehousemen 
in seniority order (J.A. 76, 60). 
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To illustrate the content of the performance of warehouse work 
by salesmen, the Company stated that after "a customer ordered 200 
sheets of something and he needed ten sheets right away that day to get 
started on the order, the salesman. . . should have the right to come 
into the warehouse and get the ten sheets of plywood, load it into the 
station wagon to drop it off and deliver it to the man" (J.A. 46-47). 
According to the Company, "we had learned during the course of the 
strike that we had been paying for entirely too many man hours of 
work; that we were able to handle the work with less people than we 
had previously had on our work force; we were handling the work with 
inexperienced people and turning out a volume of work equal to that 
before the strike with far less number of people than we had on this 
work crew" (J.A. 69-70). The Company identified the "inexperienced 
people" turning out an "equal" volume of work as "six office workers 
working part time handling this work" (J.A. 70). 


As the Board found, while the Company denied that it had limited 
the warehousemen it would recall to any specific number (J.A. 76), "it 
is clear that from November 7 on, the . . . [Company] maintained the 
position that it would substantially reduce its warehouse staff at the end 
of the strike" (J.A. 25, see also, J.A. 9, n. 2). 


Counterproposals were offered by the Union to the Company's 
requests for the performance of warehouse work by salesmen and 
foremen. As to salesmen, the Union proposed that (J.A. 107, 47-48): 

Salesmen may perform work in the warehouse when it is 


in connection with the selling activity or for the purposes 
of showing merchandise to the customer. 


As to foremen, the Union proposed that (ibid.): 


Foremen may perform work in the warehouse when ware- 
house employees are absent or not available or when 
practical business operations so require. 


The meeting adjourned, the Company agreeing to respond to the 
Union's counterproposals at a later meeting (J.A. 48). 
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3. The meeting of November 13, 1958. 


At the next meeting on November 13, the Company injected five 
additional new issues into the negotiations: 


(a) The expired agreement had guaranteed the employees forty 
hours of work in any week that they worked the first day of the week, 
as follows (J.A. 100 (Art. XIV)): 


The Company agrees that all regular employees within 
the bargaining unit who are at work on the first day of any 
work week shall be guaranteed forty (40) hours of work in 
that week, or in lieu thereof forty (40) hours of pay, provided 
that the employee does not, of his own volition, take time off 
during such week. 
The Company's proposal of November 13 deleted this guaranteed work 
week (J.A. 50, 108-116). 


(b) The expired agreement had guaranteed the maintenance of 
the following conditions during the term of the agreement (J A, 98-99 


(Art. X)): 


The Company will not modify, alter, add to, withdraw 
or initiate any plan of an economic nature not in accordance 
with the terms of this Agreement which affects the employees 
within the bargaining unit without first negotiating with the 
Union. 


No employee covered by this Agreement shall suffer 
any loss of wages or other benefits accorded either to him- 
self or to other employees covered by this Agreement through 
the signing of this Agreement, except as specifically provided 
herein. If a Christmas bonus is paid by the Company, ware- 
house employees covered by this Agreement shall be entitled 
to participate on the same basis as other employees of the 
Company. 


Neither any employee, the Union, nor the Company shall 
enter into any agreements, contracts or commitments, oral 
or written, which interfere with the intent or content of this 
Agreement. 


The Company's proposal of November 13 deleted these provisions 
(J.A. 50, 108-116). : 
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(c) The expired agreement provided that, Union representatives 
shall have access to the Company premises for the purpose of conducting 
Union business arising under this Agreement, provided that they shall 
first notify the warehouse superintendent of their presence in the ware- 
house" (J.A. 98, emphasis supplied). The Company's proposal of Novem- 
ber 13 changed the proviso to read, "provided that they have the prior 
permission of the Branch Manager" (J.A. 113). The Company thus sought 
to alter the condition of access from prior notification to prior consent. 


(d) The expired agreement provided for sick pay in the event of 


an employee's illness (J.A. 99 (Art. X)). The Company's proposal of 
November 13 added the stipulation that "The Company may request 
proof of illness, doctor's certificate or other proof" (J.A. 114 (Art. X1)). 


(e) The expired agreement had provided that (J.A. 101 (Art. 


XVI): 

Regular day shift employees reporting before the 
norma] starting time or working after 4:30 P.M. shall 
receive one and one-half (1-1/2) times their regular 
hourly rate for all time worked before such normal start- 
ing time or after 4:30 P.M., regardless of the total num- 
ber of hours worked in that day. 


The Company's proposal of November 13 deleted this provision (J.A. 
115, Art. XVI). 


In addition to introduction of these five additional new issues, the 
Company proposed to change the agreed content of the management pre- 
rogative clause, notwithstanding the Union's previous assent to the form 
in which the Company had originally presented it (J.A. 50, supra, p. 7). 
The Company altered the content of the agreed clause to now read that 
(J.A. 108-109): 

It is recognized that, unless specifically restricted 

in this Contract, the management of the operation, the 

direction of the working force including, but not limited 

to, the right to hire, suspend, promote or demote, discharge 


or transfer from job to job, and the right to lay off employees 
for lack of work or materials, the methods, processes, 
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materials, and methods of operating the Company, and the 

right to schedule production, shall be vested exclusively 

with the Employer and shall be considered exclusive func- 

tions of the management of the Company, provided that this 

shall not be used in any way for the purpose of discrimina- 

tion against any union employe. 

Finally, as to the disputed issues pertaining to foremen, salesmen, 
and overtime, first raised by the Company on November 6 and 7, the 


Company on November 13 took the following positions: 


(a) As to salesmen, the Company proposed that (J.A. 109, 
emphasis supplied): 


Salesmen may perform work in the warehouse when it is 
in connection with the selling activity or for the purpose 


of servicing a customer. 
The emphasized part differed from the Union's November 7 counter- 
proposal in that, while the Union had limited the salesman's warehouse 
work to "showing merchandise to the customer" (supra, p. 8), the 
Company expanded it to "servicing a customer."" This removed any 
effective qualification upon the performance of warehouse work by 
salesmen. The Union objected that "if the salesmen were going to 
come in and load the station wagons and take out stuff, and fill small 
orders for the customers, that it also meant that our men would be 
losing the work" (J.A. 51). | 


(b) As to the performance of warehouse work by foremen, the 
Company proposed that (J.A. 109): 


The foremen may perform any work necessary to effi- 
ciently utilize their time. 


The Union "tried to point out to the company the question of foremen 
working, and salesmen being allowed to work; that this was the reason 
why the company was going to need only six men; that these men were 
going to perform the work" (J.A. 50-51). The Union further pointed out 
to the Company that, even if the Company's terms were otherwise accept- 
able, the Union would be unable to secure ratification of the agreement by 
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the men, for "how could you go to fourteen men and have them vote to 
accept the contract when eight of them were voting themselves out of a 
job..." (J.A. 52). 


(c) As to the performance of overtime work by the warehouse- 
men, the Company proposed that (J.A. 109-110): 

Any warehouseman or crew of warehousemen who are asked 

to work overtime will be expected as a condition of employ- 

ment to do such overtime work unless they are able to get 

another warehouseman employe or crewof employes who are 

willing to substitute. 
The Company was thus seeking compulsory performance of overtime 
work. At the same time, it proposed to modify the right of the employees 
to secure in seniority order the overtime work which was available and 
which they desired to do, as follows (J.A. 112, emphasis supplied): 

Seniority shall govern layoffs, recalls, and reduction in 


working force. Subject to the ability of the employe to per- 
form the work available, seniority shall govern overtime 


work whenever practical. 
The emphasized words "whenever practical" were newly introduced by 
the Company on November 13 and had not appeared in the expired agree- 
ment (J.A. 50, 96 (Art. VI)). 


The Union pointed out that to make the performance of overtime 
an unqualified "condition of employment" was objectionable because it 
was capable of utterly arbitrary administration; ''They could tell these 
men, on two minutes’ notice, to work two hours tonight, 'I can't. My 
bowling team is going to bowl.’ 'I have to go to the dentist." * * * That 
guy could be fired on a few minutes' notice if he couldn't perform the 
work" (J.A. 51). 'The Union "tried to assure" the Company "that the 
men would be available to work; the y wanted all the overtime work they 


could get, but we couldn't agree tha? this would be a condition of employ- 
ment” (J.A. 51). 


The Company refused to modify any position it took at the Novem- 
ber 13 meeting (J.A. 52). 
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4. The meetings of November 26, 1958 and 
January 16,1999. 
Further meetings were held on November 26, 1958, and January 16, 
1959. No progress toward settlement was made. Discord centered upon 
the questions of foremen, salesmen, compulsory overtime, and the im- 
possibility of securing ratification of an agreement when eight of the four- 
teen men would by that act vote themselves out of a job (J. A. 52-55). 


5. The meeting of February 4, 1959. 
The parties met on February 4, 1959, in separate rooms, with 


commissioners of the Federal Mediation and Conciliation Service inter- 
changing communications between them (J. A. 55). The Union in writing 
proposed that (a) foremen would be allowed to perform warehouse work 

for twenty percent of their time, and (b) the Union "would guarantee that 
the men would work on emergency work necessary to do the company's work, 
but it would not be compulsory that the senior man had to work or would 

get fired" (J. A. 56). The commissioner took the proposals to the Com- 
pany and returned in a short while to report "that the company had to talk 

to their people to get the answer, and the meeting adjourned then" (J. A. 56). 


The meeting of February 6, 1959. 


The last meeting between the Company and the Union was ; held on 
February 6, 1959 (J. A. 65). The company submitted a proposal to the 
Union (J. A. 65). In that proposal, the Company restored the guaranteed 
work week which it had insisted on dropping on November 13 (J. A. 122- 
123 (Art. III), supra, p. 9);. it deleted the requirement of proof of ill- 
ness by employees eligible for sick pay on which it had similarly insisted 
on November 13 (J. A. 127 (Art. XI), supra, p. 10); and it concurred in 
the Union's proposal pertaining to the performance of warehouse work by 
salesmen in conjunction with sales activity which the Union had formulated 
on November 7 in response to the Company's statement of the specific 
problem it had in that area (J. A. 122, (Art. II), supra, pp. 8, 11). 
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At the same'time, the Company toughened its position on overtime, 
and injected a wholly new issue into the negotiations. Thus, the Com- 
pany now demanded that 'tAny warehouseman or crew of warehousemen 
who are asked to work overtime will be expected as a condition of em- 
ployment to do such overtime work," deleting even the qualification it 
had previously itself proposed, namely, "unless they are able to get 
another warehouseman employe. or crew of employes ' who are willing 
to substitute’ (J. A. 123 (Art. II), supra, p. 12). Furthermore, while 
the Company had on November 13 proposed to modify to 'twhenever prac- 
tical” the right of the employees to secure in seniority order the over- 


time work which was available and which they desired to do (supra, p. 


12), it now eliminated any right of employees to secure distribution of 
overtime on a seniority basis, whether practical or not (J. A. 125 (Art. 
VIl)). Finally, the expired agreement had provided unqualifiedly that 
"Seniority shall govern layoffs, recalls, and reduction in working force" 
(J. A. 96 (Art. VI)). The Company now proposed to modify this provi- 
sion by making it "subject to the ability of the employe to perform the 
work available” (J. A. 125 (Art. VII)). This was a brand new thought. 


Il. THE COMPANY'S SEVERANCE OF THE EMPLOY- 
‘MENT OF THE WAREHOUSEMEN AND DRIVERS. 


In February 1959, the Company began to hire employees to replace 
the warehousemen on strike, and by March 23 a total of eighteen had been 
hired (J.A. 70-72). By letter dated March 23, 1959 the Company 
notified the Union that (J. A. 132-133): 


We have hired permanent replacements for our striking em- 
ployees since your rejection of our offer of February 6, 1959. 
This raises the question as to whether your organization now 
represents our employees. We have petitioned the National 
Labor Relations Board to hold an election to determine the 
issue. 


The Union having rejected the Company's proposal of February 
6, 1959, the Company is hereby withdrawing any and all offers 


made to your organization in the course of our collective 
bargaining negotiations. 
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On this same March 23, the Company sent letters to each of the fourteen 
warehousemen who had gone on strike stating that (J. A, 133, 11, 63-65): 

You are hereby notified that the Company has hired a per- 

manent replacement for your job and that your CHER ESE 

with the Company has been terminated. 
Still on the same day the Company filed a petition with the Board, seeking 
decertification of the Union as the representative of the warehousemen, 
defining the unit to include "all warehouse employees employed at the 
Company's warehouse at 1731 Elston Avenue, Chicago, Illinois, '' and 
giving the number of employees in the unit as "14" (J. A. 11). On March 
25 the Company submitted to the Board a list of the replacements for the 
striking employees said to constitute those eligible to vote in the requested 
election (J. A. 63, 131-132). This list contained a total of 18 names, none 
of whom was a striking employee (ibid. ). | 


On March 14, 1960, about a year later, the Union notified the Com- 


pany that "the strike concerning your Elston Avenue, Chicago, Tlinois 
operation, which commenced July 22, 1958, is terminated as of this date 
and that, concurrently with the mailing of this letter, all pickets are being 
removed" (J. A. 141). In the same letter the Union made an "unconditional 
and unqualified offer to return to work" on behalf of "all employees who 
participated in the. . . strike and who desire to return to work" (ibid. ). 
The letter concluded that, if within five days of receipt of the letter "we 
have not been notified. . . that satisfactory steps have been taken to 
implement the return to work of the. . . strikers in accordance with the 
law, we shall be forced to consider the picketing of your premises be- 
cause of your refusal to act upon the offer to return to work. . ee ASecAS 
141-142). On March 22, having been informed that the Company did "not 
intend to take the strikers back to work," the Union notified the Company 
that "your refusal to take steps to effect the return to work of the. . . 
strikers constitutes an unfair labor practice under the National Labor 
Relations Act. Consequently, the. . . strikers have directed us to 
inform you, and you are hereby informed, that a strike and picketing in 
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protest of the commission by you of the unfair labor practice. . . will 
be initiated and will continue until you have taken affirmative steps to cure 
the same" (J. A. 142). 


Meanwhile, in the summer of 1958, the Company had in its employ 
five drivers, one of whom normally worked as a warehouseman and who 
was driving temporarily. When the warehousemen struck on July 22, 
1958, all of the drivers refused to cross the picket line. In October and 
December 1959 the Company replaced the drivers with three others. 
Observance of the picket line by the replaced drivers continued until 
March 15, 1960, when an unconditional offer to return to work was made 
on their behalf by their representative. The Company refused to re- 
instate them on the ground that they had been permanently replaced. (J. A. 
30-31, 137-140). 


Hl. THE TRIAL EXAMINER'S AND THE 
BOARD'S CONCLUSIONS 


The complaint and hearing before the trial examiner was limited to 
the warehousemen (J. A. 83-87). The complaint pertaining to the drivers 
was issued subsequent to the trial examiner's rendition of his intermediate 
report (J. A. 22). As to the drivers’ complaint, the parties stipulated 


the facts, and, waiving a hearing before a trial examiner and the issuance 
of an intermediate report, the parties requested that the case be trans- 
ferred directly to the Board for consolidation with the warehousemen's 
case and for decision (J. A. 22, 136). The Board granted the request 

(J. A. 22). 


The trial examiner found that from November 6, 1958, the Company 
had failed to bargain in good faith, that this failure converted the economic 
strike into an unfair labor practice strike, and that the discharge of the 
striking warehousemen was consequently discriminatory (J. A. 12-17). 

He observed in part that (J. A. 15-16): 
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The whole coterie of facts in the instant matter from the 
sudden and unexpected demands made by . . . [the Company] 
on November 6, 1958, the very nature of those demands; 
coupled with the threat of substantial reduction of employees 
in the warehouse unit, the adamant adherence to, and _ 
strenghtening of, those demands by . . . [the Company] 
together with the several temporary diversions created by . 
[the Company] from time to time plus the March 23, 1959 
"terminations" of strikers and the filing of the RM petition 
for a unit of 14 employees leads but to the conclusion that on 
and after November 6, 1958. . . [the Company] was sitting 
at the negotiations with a firm resolve either to reach no 
agreement with the Union or to provide for the elimination of 
the Union as the bargaining agent by abolishing the bargaining 
unit. This constitutes a refusal to bargain in violation of 
Section 8 (a)(5) and (1) which necessarily prolonged the 
economic strike and converted it on November 6, 1958 EES an 
unfair labor practice strike as of that date. . .. 


As a necessary corollary thereto the. . . [trial exam- 
iner] must also find that on and after November 6, 1958 the 
strikers became unfair labor practice strikers so that the 
terminations of March 23, 1959 were discriminatory and in 
violation of Section 8 (a)(3) and (1) of the Act. 


The Board reversed (J. A. 22-29). It concluded that ah evidence 
fails to establish that the [Company] refused to bargain in good faith with 
the Union" (J. A. 28), and that the strike had therefore not been converted 
into an unfair labor practice strike (J. A. 30). It further concluded that 
the Company had permanently replaced the warehousemen before it had 


discharged them, and as they "were economic strikers at all times, " the 
Company was legally free to discharge and refuse to reinstate the ware- 
housemen subsequent to their permanent replacement (J. A, 28-29). The 
Board made the same disposition of the refusal to reinstate the drivers. 
"Both groups of employees were always economic strikers. It is well 
settled that economic strikers can be replaced at any time prior to their 
unconditional application for reinstatement. As it is admitted that the 

. . . [drivers] were replaced, we conclude that the. . . [Company's] 
refusal to reinstate or reemploy these employees was not discrimination 
in violation of the Act" (J. A. 30-31). 
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1. The Company failed to bargain in good faith with the Union 
beginning November 6, 1958. 


2. As the Company failed to bargain in good faith, the economic 


strike was converted into an unfair labor practice strike, and hence the 
Company's discharge of the warehousemen and refusal to reinstate the 
drivers constituted an unfair labor practice. 


3. Even if the Company did not fail to bargain in good faith with 
the Union, the Company's discharge of the warehousemen without having 
permanently replaced them constituted an unfair labor practice. 


SUMMARY OF ARGUMENT 
I 


Where, as here, "the employer engaged in a lengthy series of 
bargaining conferences, which got nowhere. . . [,] the question is 
whether it is to be inferred from the totality of the employer's conduct 
that he went through the motions of negotiation as an elaborate pretense 
with no sincere desire to reach an agreement if possible, or that it 
bargained in good faith but was unable to arrive at an acceptable agree- 
ment with the union."' N.L.R.B. v. Reed & Prince Mfg. Co., 205 F. 2d 
131, 184 (C.A. 1), cert. denied, 346 U.S. 887. The Board's conclu- 
sion in this case that the Company had not failed to bargain in good faith 
ig not a reasoned and responsible determination supportable upon a fair 


assessment of the entire record. 


By November 7, 1958, seven months after negotiations began and 
three and one-half months after the strike began, the Union had sur- 
rendered its position on all disputed issues which had caused the strike 
and nothing stood in the way of agreement based on the pre -strike status 
of bargaining. Then, on the eve of settlement, the Company for the 
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first time injected new, numerous, and substantial issues into the nego- 
tiations. On November 6, it introduced two issues. On November 7, 

it added four more. On November 13, it added six more. On February 
6, it added one more. The Union's obvious defeat can conceivably 
induce a hard but sincere bargainer at this late stage to squeeze out a 
few additional last-minute advantages. But it cannot consistently with 
good faith justify introduction of issues so new, numerous and substantial 
as to alter beyond recognition the bargaining complex as it had evolved 
after seven months of negotiation and a three and one-half month strike. 


Of the thirteen issues which the Company belatedly injected into 
the negotiations, discord centered principally upon the performance of 
overtime work by warehousemen and the performance of warehouse work 
by salesmen and foremen. Critical consideration of the Company's 
conduct in handling these demands, which discloses its want of good faith, 
must be undertaken with the perspective that, "while the Board cannot 
force an employer to make a 'concession' on any specific issue or to 
adopt any particular position, the employer is obliged to make some 
reasonable effort in some direction to compose his differences with the 
union, if §8(a)(5) is to be read as imposing any substantial obligation at 
all." N.L.R.B. v. Reed & Prince Mfg. Co., supra, 205 F. 2d at 134 
(emphasis in original). | 


The Company proposed that the agreement obligate the employee 
on the employer's demand to work overtime willy nilly. The Company 
arrived at this ultimate position by progressively thoughening its demands. 
On November 6 it informed the Union that it desired elimination of the 
requirement in the expired contract that employees were to be given 24 
hours' advance notice if they were expected to work overtime. On 
November 13 the Company proposed that obligatory performance of over- 
time work on demand would be ''a condition of employment" of which the 
employee could be relieved only if he were able to secure a substitute. 


On February 6 the Company withdrew even the alternative of securing a 
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substitute. The Company's proposal exceeded by far the settled limita- 
tions upon obligatory performance of overtime work as they exist in 


industrial practice. An employee is not expected to work overtime un- 
less "the is given advance notice sufficient to enable him to alter his 
plans. . . ." Ford Motor Co., 11 Lab. Arb. Rep. 1158, 1160. A 
bargainer who insists, without reason, as the Company did in this case, 


upon a position at war with accepted industrial standards betrays his lack 
of good faith. And final insight into the Company's lack of good faith is 
afforded by the fact that as negotiations went on it made its demands 
progressively more severe. 


At the same time that the Company sought completely compulsory 
performance of overtime work, it also squeezed from the other direction, 
and sought to eliminate any right of the employees to secure in seniority 
order the overtime work which was available and which they desired to 
do. The expired agreement had provided that, "Subject to the ability of 
the employee to perform the work available, seniority shall govern over- 
time work." On November 13, the Company proposed to qualify this by 
adding "whenever practical." Then, on February 6, the Company with- 
drew even the right to secure distribution of overtime on a seniority basis 
“whenever practical, " and on that date proposed to eliminate seniority 
altogether as a factor in determining which of the willing employees 
should be assigned the performance of available overtime work. There 
is no genuine search for an area of accord, and hence no fulfillment of 
the duty to bargain in good faith, when a party to the negotiations during 
its course increases the severity of its demands and thereby progressively 
widens the distance which separated the parties at the outset. 


The way in which the Company handled its demands to allow sales- 
men and foremen to do warehouse work is of a piece. The Company 
represented that the performance of warehouse work by salesmen was 
necessary in order efficiently to fulfill their sales functions. The Union 
promptly acknowledged the legitimacy of the claim and offered a proposal 
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which fully satisfied it. Yet the Company stalled acceptance of the 


Union's proposal for three months, insisting throughout that period upon 
the unqualified performance of warehouse work by salesmen, although 
this expanded demand was well in excess of the need the Company profes- 
sed. This is not the conduct of a negotiator sincerely seeking agreement. 


To satisfy the Company's demand to allow foremen to perform 
warehouse work, the Union first proposed that ''Foremen may’ perform 
work in the warehouse when warehouse employees are absent or not avail- 
able or when practical business operations so require." The: Union 
thereafter expanded its position and offered to allow unqualified perform- 
ance of warehouse work by foremen for twenty percent of their time. 

But the Company throughout was adamant in its insistence upon its de- 
mand that "The Foremen may perform any work necessary to efficiently 
utilize their time."" A negotiator sincerely seeking agreement does not 
refuse to make any accomodational movement. 


The context in which the Company framed its demands for the per- 
formance of warehouse work by salesmen and foremen invested these de- 
mands with especially disruptive acuity. The Company stated that at the 
conclusion of the strike it planned sharply to reduce its normal comple- 
ment of fourteen warehousemen in reliance in part upon the performance 
of the work by foremen and salesmen. It made the specious claim, 
absurd on its face, that during the strike six inexperienced office em- 
ployees working part time produced a volume of work "equal" to that 
formerly produced by fourteen experienced warehousemen. It made the 
equally specious claim that work experience during the strike reliably 
revealed that it was overstaffed, a claim necessarily spurious since a 
strike so sharply dislocates normal operations that no trustwothy conclu- 
sion can sensibly be drawn from experience during a strike.’ In fact the 
Company drew no such conclusion. For subsequent to its discharge of 
the striking warehousemen, when it filed a petition with the Board seek- 
ing decertification of the Union as the bargaining representative, the 
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Company listed the number of employees in the unit as "14." And it 
listed the number of employees hired to replace the strikers at 18. The 
trial examiner rightly observed that the Company thus had injected into 
the negotiations an issue which was "false, unreal and fictitious. . . ry 
(J.A. 15). 


The Board's decision contains numerous inaccurate statements of 
matters of naked basic fact. Where, as here, the Board's decision re- 
veals that it does not even accurately apprehend the basic evidentiary 


facts, no confidence can be reposed in its ultimate judgment relating 
the basic facts to the statutory standard of good faith bargaining. These 
errors of basic fact are symptomatic of a fundamental failure. What is 


striking about the Board's decision is its unresponsiveness to the entirety 
of the negotiations disclosed by the record. Such a decision cannot be 
allowed to stand. Looked at squarely, this record shows that the Com- 
pany timed and manipulated its demands so as to maintain the pretense 
put to deny the reality of bargaining in good faith. 


0 


The Company's refusal to bargain in good faith converted the strike 
into an unfair labor practice strike. Even if otherwise authentic issues 
divided the parties, the Company's lack of bona fides in treating with 
them necessarily actively impeded progress towards accord, and hence 
the Company's refusal to bargain in good faith about them was at least 
one cause contributing to prolonging and aggravating the strike. It is 
settled that where an unfair labor practice contributes to causing, pro- 
longing, or aggravating the strike, the strike is an unfair labor practice 
strike. It is equally well settled that unfair labor practice strikers 
are absolutely entitled to reinstatement upon their unconditional appli- 
cation to return to work despite intervening replacement. Accordingly, 
it was unlawful for the Company to discharge the warehousemen and to 
refuse to reinstate the warehousemen and the drivers upon their uncon- 
ditional application. 
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The Board does not disagree. Rather, it found that the strike had 
not been converted into an unfair labor practice strike based on its 
foundational finding that the Company had not failed to bargain in good 
faith. Since the foundational finding falls, the finding that the strike was 
not an unfair labor practice strike falls as well. 


I 


Even if the Company did not fail to bargain in good faith, so that the 
strike retained its economic character throughout, the Company's dis- 
charge of the warehousemen was nevertheless an unfair labor practice. 

It is settled law that, while an employee who strikes in support of an 
economic demand runs the risk of permanent replacement while on strike, 
the employer commits an unfair labor practice if he discharges the 
striker without having effected his permanent replacement, The evidence 
of record in this case compels the conclusion, contrary to the finding of 
the Board which must be set aside as without substantial evidentiary sup- 
port, that the warehousemen had not been permanently replaced when the 
Company discharged them. Hence, their discharge was an unfair labor 


practice. 


ARGUMENT 


1. | THE COMPANY FAILED TO BARGAIN IN GOOD FAITH 
WITH THE UNION BEGINNING NOVEMBER 6, 1958. 


Sections .8(a)(5) and 8(b)(3) of the National Labor Relations Act 
create the reciprocal obligation of an employer and a union which is the 
representative of its employees to bargain collectively with each other. 
"More or less declaratory of the law as it had been expounded in judicial 
decisions under the original Act," Section 8(d) of the Act adopted in 1947 
defines the duty "to bargain collectively" to be in part: : 


= N.L.R.B. v. Reed & Prince Manufacturing Co., 205 F.2d 131, 134 (C.A. 1), 
cert. denied, 346 U.S. 887. 
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. . . the performance of the mutual obligation of the em- 
ployer and the representative of employees to meet at 
reasonable times and confer in good faith with respect to 
wages, hours, and other terms and conditions of employ- 
ment, or the negotiation of an agreement, or any question 
arising thereunder, and the execution of a written contract 
incorporating any agreement reached if requested by either 
party, but such obligation does not compel either party to 
agree toa proposal or require the making of a concession. 


Ascertainment in this case whether the Company has failed to ful- 


fill its duty to bargain does not arise in the simple context "where the 


employer has made a clear refusal to recognize or bargain with the 
certified representative of its employees. Rather, it is one where the 
employer engaged in a lengthy series of bargaining conferences, which 
got nowhere. In such a case the question is whether it is to be inferred 
from the totality of the employer's conduct that he went through the 
motions of negotiation as an elaborate pretense with no sincere desire 
to reach an agreement if possible, or that it bargained in good faith but 
was unable to arrive at an acceptable agreement with the union."" N.L.R.B. 
vy. Reed & Prince Manufacturing Co., 205 F.2d 131, 134 (C.A. 1), cert. 
denied, 346 U.S. 887. Stated obversely, bad faith on the employer's part 
is revealed if its conduct manifests "a desire not to reach an agreement 
with the union." Ibid. 


A “statutory standard such as 'good faith’ can have meaning only 
in its application to the particular facts of a particular case." N.L.R.B. 
vy. American Nat. Ins. Co., 343 U.S. 395, 410. In this case the Board 
found that the Company had not failed to bargain in good faith beginning 
November 6, 1958. Whether substantial evidence supports this conclu- 
sion "is a question which Congress has placed in the keeping of the 
Court of Appeals." Universal Camera Corp. Vv. N.L.R.B., 340 U.S. 474, 
491. To be sure, a reviewing court is not to "displace the Board's choice 
between two fairly conflicting views," but it is its obligation to set "aside 
a Board decision when it cannot conscientiously find that the evidence 
supporting that decision is substantial, when viewed in the light that the 
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record in its entirety furnishes, including the body of evidence opposed 

to the Board's view." Id. at 488. And, as in this case, in assessing 

the substantiality of the supporting evidence, it is to be recognized that 
"evidence supporting a conclusion may be less substantial when an im- 
partial, experienced examiner who has observed the witnesses and lived 
with the case has drawn conclusions different from the Board's than when 
he has reached the same conclusion." Id, at 496. Hence, at the least, as 
this Court has stated, where the Board and the examiner are not in agree- 
ment, the evidence must be examined with greater care by the Court. 

Joy Silk Mills, Inc. v. N.L.R.B., 87 App. D.C. 360, 185 F.2d 732, 742, 

cert, denied, 341 U.S. 914; see also, United Fireworks Mfg. Co. v. N.L.R.B., 
252 F.2d 428, 430-431 (C.A. 6). Deference is especially due the examiner's 
conclusion upon such an issue as good faith in bargaining. For "Good 
faith' is one form of credibility; it means that the motive that actuated 

the conduct in question was in fact what the actor ascribes to it: i.e., 

that what he gave as his motive was in truth his motive.” N,L.R.B. v. 
James Thompson & Co., 208 F.2d 743, 745 (C.A. 2); see also, Pittsburgh- 
Des Moines Steel Co. v. N.L.R.B., 284 F.2d 74, 86-87 (C.A. 9). 


We now show that the Board's conclusion that'the Company had not 
failed to bargain in good faith is not a reasoned and responsible deter- 
mination supportable upon a fair assessment of the entire record. 


A. The Company's Injection Into The Negotiations 
Of New, Numerous, And Substantial Issues Upon — 


The Eve Of Apparent Settlement. 
On November 6, 1958, seven months had elapsed since the com- 

mencement of negotiations. On that date three and one-half ‘months 

had elapsed since the commencement of the strike. On that date the 
Union receded from its position and acquiesced in the Company's posi- 
tion on all disputed issues which had caused the strike except on the 
subject of wages. On that subject the Union maintained its position that 
it wanted an increase of ten, seven, and seven, with provision for escala- 


tion in the event of an increase in the cost of living, in contrast to the 
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Company's position of eight, five, and five, with no provision for a cost- 


of-living increase. On the next day, November 7, the Union acquiesced 


in the Company's position on wages. (Supra, pp. 4, 6.) 


Thus, by November 7, the Union had surrendered its position on 
all disputed issues which had caused the strike and nothing stood in the 
way of agreement based on the pre-strike status of bargaining. Then, 
on the eve.of settlement, the Company for the first time injected new, 
numerous, and substantial issues into the negotiations. On November 6, 
it introduced two issues (supra, p. 5). On November 7, it added four 
more (supra, p.6). On November 13, it added six more (supra, pp- 9, 12). 
On February 6, it added one more (supra, p. 14). 


An employer sincerely seeking agreement does not, seven months 
after negotiations have opened and three and one-half months after a 
strike has begun, suddenly introduce new issues and continuously expand 
their number. Particularly he does not do so just at the time when the 
issues which had until then deadlocked the dispute are resolved in his 
favor and settlement is imminent. The Union's obvious defeat can con- 
ceivably induce a hard but sincere bargainer at this late stage to squeeze 
out a few additional last-minute advantages. But it cannot consistently 
with good faith possibly justify introduction of issues so new, numerous, 
and substantial as to alter beyond récognition the bargaining complex 
as it had evolved after seven months of negotiation and a three and one- 
half month strike. 


The Board exonerates the Company upon the ground that "the Com- 
pany indicated at the first negotiation session in April 1958 that it desired 
certain changes in the contract," and that the Company postponed identi- 
fication of its demands in deference to the Union's wish that the Union's 
"11 proposed changes and modifications be considered first. . ." 

(J.A. 25-26). This is a perversion of reality. The Company stated at 
the first meeting in April 1958, and again on July 8 at the first meeting 
at which a commissioner of the Federal Mediation and Conciliation 
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Service was present, that it wanted some "wording changes" in the con- 
tract; at the July 8 meeting, in response to the commissioner's question 
of the Union whether it wanted to discuss those now," the Union stated, 
"no, let us discuss the eleven points" (J.A. 68-69). ; 


The number and substantiality of the demands which the Company 
advanced long after July 8 cannot be candidly called "wording changes." 
"Wording changes" imply, as the Company expressly stated, clarifica- 
tion of "ambiguous" provisions (J.A. 69). They do not in the least connote 
fundamental alteration of the status quo. They cannot account for pro- 
posals which significantly subtract from existing benefits and protections 
enjoyed by the employees. To describe and justify the Company’ 8 be- 
latedly disclosed demands as "wording changes" of which the Union had 
been forewarned is thus a euphemism beyond the tolerance of the most 
relaxed standard of candor and integrity. 


Nor can the Company's long delay in identifying its so-called 


“wording changes" be rationally attributed to the Union's wish to dis- 
cuss its proposals first at the July 8 meeting. Surely nothing in what 
the Union said as to the sequence of discussion for purposes of the July 
8 meeting could warrant the Company in withholding its demands for 
another four months — including a three and one-half month strike 
period — and then revealing them for the first time on the eve of the 
apparent settlement. Reasonable men bargaining in good faith do not 
act that way. 


For example, at the last meeting on February 6, 1959 = ten 
months after negotiations began and six months after the strike began — 
the Company for the first time injected a brand new issue into the 
negotiations, its thirteenth. The expired agreement had provided un- 
qualifiedly that Seniority shall govern lay-offs, recalls, and reduction 
in working force" (supra, p. 14). The Company on February 6 proposed 
to modify the governance of seniority by making it "subject to the ability 
of the employe to perform the work available" (supra, p. 14). This 
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alteration is hardly a "wording change" to eliminate ambiguity but the 
addition of a fundamental condition upon the job security of the ware- 
housemen. And even if it were possible to explain consistently with 
sincerity the withholding of this demand until November 1958, there 

is no basis for explaining away a further additional delay of three months 
in presenting it. 


Similarly, the Company delayed until November 7, 1958, the 


presentation of its demand to include a management prerogative clause 
in the agreement (supra, p.6). The Union nevertheless promptly 
assented to the text of the clause which was presented (supra, p. 7). 
Yet on November 13 the Company presented a new management pre- 
rogative clause radically rewording the clause upon which accord had 
already been reached (supra, p. 10). Unexplained and unexplainable 
renunciation of an agreement already reached is incompatible with 
good faith bargaining. | 


These two illustrations simply exemplify the tenor of the Com- 
pany’s entire attitude toward bargaining. Injection of new demands late 
in the negotiations, shifting positions, and long and fruitless discussions 
viewed in the light of numerous concessions by the Union are classic 
indicia of bad faith pargaining.” A normal'employer, sincerely willing 
to reach agreement with a union, would not have followed the same 
course of action, The Company's conduct reveals that "its participation 
in discussions with the Union was not intended to lead to consummation 
of an agreement with the Union, but merely to preserve the appearance 
of bargaining.'’* 


3 atlanta Broadcasting Co., 90 NLRB 808, 819, and n. 13, enforced, 193 F.2d 
641 (G-A. 5); N-L.R-B. v. Tower Hosiery Mills, tnc., 180 F.2d 701, 705 (C-A. 4), 
cert. denied, 340 U.S. 811. 


4 vower Hosiery Mills, Inc., 81 NLRB 658, 662, enforced, 180 F.2d 701 (C-A~ 4), 
cert. denied, 340 U.S. 811. 
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B. The Company's Lack Of Good Faith Revealed By Is 
Handling Of Its Demands On Overtime And The Per- 
formance Of Warehouse Work By Salesmen And 
Foremen. 

Of the thirteen*issues which the Company belatedly injected into 
the negotiations, discord centered principally upon the performance of 
overtime work by warehousemen and the performance of warehouse 
work by salesmen and foremen. Critical consideration of the Company's 
conduct in handling these demands discloses its want of good faith. We 
of course recognize that agreement or concession is not required of the 
employer. 'But at the same time it seems clear that if the Board is not 
to. be ‘blinded by empty talk:and.by:the merezsurface; motions/of-collective 
bargaining, it must take some cognizance of the reasonableness of the 
positions taken by an employer in the course of bargaining negotiations. 

_ In other words, while the Board cannot force an employer to 
make a 'concession' on any specific issue or to adopt any particular 
position, the employer is obliged to make some reasonable effort in 
some direction to compose his differences with the union, if §8(a)(5) is 
to be read as imposing any substantial obligation at all." N.L.R.B. v. 
Reed & Prince Mfg. Co., 205 F.2d 131, 134 (C.A, 1), cert. denied, 346 
U.S. 887 (emphasis in original). It is with this perspective that we 
now examine the Company's handling of its demands on overtime and 
the performance of warehouse work by salesmen and foremen. 


S This is confirmed by the legislative history of Section 8(d) of the Act. In 
observing that the obligation to bargain collectively as defined by Section 8(d) 
"does not require either party to agree to a particular demand or to make a 
concession," the Senate Report stated that 'It should be noted that the word 
'concession' was used rather than 'counterproposal' to meet an objection raised 
by the Chairman of the Board to a corresponding provision in one of the early 
drafts of the bill."" S. Rep. No. 105, 80th Cong., lst Sess., 24, in 1 Leg. Hist. 
LMRA 430. The corresponding provision of the House bill, as reparted and 
passed, provided that the term "bargain collectively" "shall not be construed 
as requiring that either party . . . submit counterproposals." 1 Leg. Hist. 
LMRA 36, 39, 163, 166; H. Rep. No. 245, 80th Cong., 1st Sess., 19, 21, 70, in 
1 Leg. Hist. LMRA 310, 312, 361. In conference, the House provision was 
abandoned in favor of the Senate version of the obligation to bargain. H. Conf. 
Rep., 80th Cong., 1st Sess., 34, in 1 Leg. Hist. LMRA 538. 
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1, Overtime 


Overtime work has a twofold aspect: (1) defining the circumstances 
under which the employer can require an employee to work overtime when 
the employee does not wish to do so, and (2) defining the circumstances 
under which an employee can require the employer to assign to him the 
performance of overtime work that the employee does wish to do. In 
this case, the Company's proposals would divest the emplayee of any 
say in either phase. The Company sought to obligate the employee to 
work overtime whenever it suited the employer. At the same time the 
Company sought to divest the employee of any right to secure in seniority 
order the assignment of available overtime which the employee desired 
to do. An employer who sincerely wishes to reach agreement does not 
squeeze the employee in poth directions at the same time. Thus: 


(a) Obligatory overtime: Under the expired agreement no em-~- 
ployee was obligated to work overtime "unless he is given twenty-four 
(24) hours’ notice in advance that his services will be required” (J.A. 
94 (Art. I1)). On November 6, the Company informed the Union that it 
proposed to eliminate the requirement of 24 hours’ advance notice 
(J.A. 43), and on November 13 the Company proposed to put in its place 
the requirement that "Any warehouseman or crew of warehousemen who 
are asked to work overtime will be expected as a condition of employment 
to do such overtime work unless they are able to get another warehouse- 
man employe or crew of employes who are willing to substitute” (J.A. 
109-110 (Art. Ill), emphasis supplied). Thus, the only alternative to 
the employee's performance of overtime work would be his ability to 
secure a substitute. Then, at the last meeting, on February 6, the 
Company withdrew even the alternative of securing a substitute, and it 
flatly required that "Any warehouseman or crew of warehousemen who 
are asked to work overtime will be expected as a condition of employ- 


ment to do such overtime work" (J.A. 123 (Art. I), emphasis supplied). 
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Thus, the Company progressively toughened its position and ended 
with a requirement that the employee on its demand would work overtime 
willy nilly. On its part, the Union had from the beginning sought to assure 
the Company that it recognized the employer's legitimate interest in the 
performance of overtime work and that it wanted only to protect the em- 
ployees from arbitrary demands, On November 6 the Union'told the 
Company that in case of emergency "'certainly they could ask the men 
and they could work overtime" without advance notice (J.A. 43). Again 
on November 13, the Union "tried to assure" the Company that the ''men. 
would be available to work" and "wanted all the overtime work they could 
get,'' but that the Union could not agree to a proposal whereby a "guy 
could ‘be fired on a few minutes' notice if he couldn't perform the work" 
(J.A. 51). On February 4 the Union stated it "would guarantee that the 
men would work on emergency work necessary to do the company's work, 
but it would not be compulsory that the senior man had to work or would 
get fired" (J.A. 56). Thus, the Union assured the Company that necessary 
manpower would be available to it, and sought only a qualification by 
which the senior man would be free of the obligation and undesired over- 
time would be worked by the junior man. But the Company was adamant 
in its insistence upon a flat and unqualified obligation to work overtime. ; 
And this adamancy was unsupported by any showing on its part that on 
the basis of its past experience nothing less would do. | 


It is plain that an employer sincerely seeking to reach agreement 
with a union would not have insisted upon the position taken by the Com- 
pany in this case. For the Company's position exceeded by far, and the 
Union's position was well within, accepted industrial practice on the 
question of obligatory overtime work. Dean Harry Shulman, a master 
of the arbitration art,® explained in a decision as arbitrator under the 
Ford-UAW collective bargaining agreement the limitations upon obligatory 


6 
581. 


See United Steelworkers v. Warrier & G. Nav. Co., 363 U.S. 574, 578, 580- 
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overtime as they exist in industrial practice (Ford Motor Co., 11 Lab. 
Arb. Rep. 1158, 1160):" 


Except when specifically so hired, employees are not 
on continuous call 24 hours a day. While they must recog- 
nize that they may be called upon to work overtime, they 
may properly plan their lives on the basis of their custom- 
ary work schedules. Under the parties’ present Agreement, 
when an employee is asked to work overtime, he may not 
refuse merely because he does not like to work more than 
eight hours, does not need the extra money, or for no rea- 
son at all. But if the overtime work would unduly interfere 
with plans he made, then his refusal may be justified. If 
he is given advance notice sufficient to enable him to alter 
his plans, he must do so. But if the direction is given to 
him without such notice, then it would be arbitrary to re- 
quire him to forego plans which he made in justifiable re- 
liance upon his normal work schedule — unless, indeed, 
his commitments are of such trivial importance as not to 
deserve consideration. A rule of thumb is not possible. 
What is required is sympathetic consideration of the indi- 
vidual'’s situation and make-up. 


A bargainer who insists, without reason, as the Company did in 


2 


this case, upon a position at war with accepted industrial standards 
betrays his lack of good faith. And "final insight" into the Company's 
"lack of good faith in its negotiations with the Union" is provided by the 
fact that it did not simply stand pat on its obligatory overtime demands 


but "make them increasingly severe."® 


———————— 


7 See also, Texas Co., 14 Lab. Arb. Rep. 146, 149: “But the Company's right 
to exercise the overtime prerogative is not unqualified. The authority to demand, 
and the obligation to respond, is justified only when the assignment is of reason- 
able duration, commensurate with employee health, safety and endurance, and the 
direction is issued whder reasonable circumstances. The contract does not pro- 
vide that, regardless of circumstances, the mere request to work overtime be- 
comes a mandate and subjects an employee to discipline for refusal."; General 
American Aerocoach Co., 16 LRRM 2565, 2566: "Reasonable excuses would 
clearly include those such as the necessity for consulting a physician, or dentist, 
illness in the family requiring or making desirable the presence of the worker at 
the bedside of a relative, and similar matters." And see, Milprint, Inc., 27 Lab. 
Arb. Rep. 599, 601-602; Aurora Gasoline Co., 29 Lab. Arb. Rep. 495, 501-503; 
Bridgeport Brass Co., 32 Lab. Arb. Rep. 684. 


8 N.L.R.B. v- Tower Hosiery Mills, Inc., 180 F.2d 701, 705 (C.A. 4), cert. 
denied, 340 U.S. 811. 
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(b) Assignment of overtime work in seniority order: At the 
same time that the Company sought completely compulsory performance 


of overtime work, it also squeezed from the other direction, and sought 
to eliminate any right of the employees to secure in seniority order the 
overtime work which was available and which they desired to do. 


The expired agreement had provided that: "Subject to the ability 
of the employee to perform the work available, seniority shall govern 
overtime work" (J.A. 96 (Art. VI)). It was evidently this provision 
which had created a condition whereby a senior man might insist, in 
order to obtain the overtime work, upon taking over and completing 
work in progress and unfinished at the end of the normal shift which 
had been started by a junior man (J.A. 43). The Union “pointed out 
that we would agree that anyone working on a job at the close of a shift 
. . . would continue and finish that work . . ." (J.A. 43). It therefore 
proposed that "Any warehouseman or crew of warehousemen whose 


work is not complete at quitting time will, if requested, complete that 
particular job" (J.A. 107, 47-48). 


This solved the one particular problem in this area which had 
been concretely identified and would therefore be acceptable to an 
employer sincerely seeking agreement. But the Company demurred. 
To the provision of the expired agreement stating that "Subject to the 
ability of the employe to perform the work available, seniority shall 
govern overtime work," the Company on November 13 proposed to add 
the qualifying words "whenever practical” (J.A. 112 (Art. vi)). Then, 
on February 6, the Company withdrew even this qualified right to secure 
the distribution of overtime on a seniority basis (J.A. 125 (Art. vq), 

and its proposal on that date eliminated seniority altogether as a factor 
in determining which of the willing employees should be assigned the 
performance of available overtime work. 


A negotiator who is bargaining in good faith may begin with an 
extreme position and modify it along the way. But he does not proceed 
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from moderacy to extremity. Yet, this is what the Company did in its 
handling of its overtime demands. There is no genuine search for an 

area of accord, and hence no fulfillment of the duty to bargain in good 
faith, when a party to the negotiations during its:course increases the 

severity of its demands and thereby progressively widens the distance 
which separated the parties at the outset. 


2. Performance Of Warehouse Work 
By Foremen and Salesmen. 
The way in which the Company handled its demands to allow sales- 
men and foremen to do warehouse work reveals its lack of sincere desire 
to reach agreement, 


The Company represented that the performance of warehouse work 
by salesmen was necessary in order efficiently to fulfill their sales func- 
tions (supra, p. 5). The Union promptly acknowledged the legitimacy of 


the claim (supra, p. 5), and to satisfy it the Union proposed that (supra, 
p. 8): 


Salesmen may perform work in the warehouse when it is 

in connection with the selling activity or for the purposes 

of showing merchandise to the customer. 
Although this clearly met the Company's represented need, the Company 
nevertheless insisted that, instead of confining the performance of ware- 
house work by salesmen to "showing merchandise to the customer," it 
should be expanded to "servicing a customer" (supra, p. 11). This ex- 
tension would effectively remove any qualification upon the performance 
of warehouse work by salesmen. The Company insisted upon this posi- 
tion from November 13, 1958, until February 6, 1959, when it finally 
concurred in the proposal first formulated by the Union on November 1, 
1958 (supra, pp-11, 13). The upshot is that the Company represented a need; 
the Union promptly satisfied it; yet the Company stalled ‘acceptance of it 
for three months, insisting instead throughout that period upon a pre- 
rogative which was well in excess of the need it professed. This is not 


the conduct of a negotiator sincerely seeking agreement, 
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The Company was even more extreme in the handling of its de- 
mand to allow foremen to perform warehouse work. To satisfy this 
demand, the Union first proposed that (supra, p. 8). 

Foremen may perform work in the warehouse when ware- 

house employees are absent or not available or when | 

practical business operations so require. 

The Union thereafter expanded its position and offered to allow unquali- 
fied performance of warehouse work by foremen for twenty percent of 
their time (supra, p. 13). Either of these proposals was well within the 
conventional means by which collective bargaining agreements regulate 
this subject.? But the Company throughout was adamant in its insistence 
upon its demand that "The foremen may perform any work necessary to 
efficiently utilize their time" (supra, p. 11). A negotiator sincerely 
seeking agreement does not refuse to make any accommodational 
movement. : 


The disruptive acuity of the Company's handling of its positions 
pertaining to the performance of warehouse work by salesmen and fore- 
men is manifest. "Job security is an inherent element of the labor con- 
tract, a part of its very being. If wages is the heart of the labor agree- 
ment, job security may be considered its soul. * * * The transfer of 
work customarily performed by employees in the bargaining unit to 
others outside it must therefore be regarded as an attack on the job 
security of the employees whom the agreement covers and therefore 
on one of the contract's basic purposes,""20 : 


Yet the Company's handling of its demands for the perfor mance 


of warehouse work by salesmen and foremen was irresponsible toa 
degree inconsistent with sincerity. Thus, it stated that at the end of 
the strike it planned sharply to reduce the normal complement of four- 


9 Compare the contract clauses reproduced in Union Contract Clauses, 686- 
687 (Commerce Clearing House, 1954). 


10 New Britain Machine Co., 8 Lab. Arb. Rep. 720, 722. 
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teen warehousemen, maintaining that "We are not going to use any ware- 
housemen any more. We will be able to do without them, because we are 
going to have to use the foreman and these salesmen to do the work. . .” 
(supra, p.7). The Company represented that its experience during the 
strike showed that it had been greatly overstaffed, claiming that "six 
office workers working part time handling this work" turned out a vol- 


ume of work “equal” to that which fourteen experienced warehousemen 


had formerly produced (supra, p. 8). These positions were spurious 
and hence could not have been asserted sincerely. The notion that the 
production of six inexperienced office workers working part time could 
equal that of fourteen experienced warehousemen is absurd on its face. 
And, as the Union pointed out, "there wasn't the same quantity of work 
that there had been previous to the strike, and. . . these fellows were 
working much longer hours. . . " (J.A. 46). The Company's companion 
claim that work experience during the course of a strike reliably re- 
vealed that it was overstaffed is equally untenable. A strike necessarily 
so sharply dislocates normal operations that no such conclusion can be 
sensibly drawn from experience during a strike. And the Company it- 
self, despite its claim, did not in fact draw that conclusion. For, sub- 
sequent to its discharge of the striking warehousemen, when it fileda 
petition with the Board seeking decertification of the Union as the bargain- 
ing representative, the Company in that petition listed the number of em- 
ployees in the unit as "14" (supra, p. 15). And it listed as the number of 
employees hired to replace the strikers as 18 (supra, p. 15). As the trial 
examiner correctly found, the Company thus had injected into the negotia- 
tions an issue which was "false, unreal and fictitious . . ." (J.A. 15). 
Finally, the consequence of the Company's proposed sharp reduction in 
the number of warehousemen to be employed, combined with the proposed 
performance of warehouse work by salesmen and foremen, made accep- 
tance of any contract impossible, because the men could not be expected 
to vote to ratify an agreement by which a majority "of them were voting 
themselves out of a job. . ." (Supra, p. 12). Proposals made and 
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insisted upon by one party which it is "well aware" are incapable of 


acceptance by the other party evince lack of good faith,14 


To all this the Board merely states that "at the time of the hear- 
ing. . . [the Company] had only 6 men working in the warehouse" 
(J.A. 27), thereby implying that this establishes the Company's bona 
fides. But the strike was still on. Resulting reduction in the volume 
of the Company's business would itself account for the reduced number 
of warehousemen then employed. Furthermore, the Company itself ex- 
plained that recruitment and retention of personnel in sufficient numbers 
was extremely difficult because of the strike situation (J.A. 70-7 1, 73-74, 
75, infra, p: 45). Reliance on the number employed at the time of 
the hearing when the strike was still on to establish normal employment 
is therefore quite misplaced. The unblinkable fact is that on the de- 
certification petition filed with the Board, at the foot of which is the 
warning "willfully false statement on this petition can be punished by. 
fine and imprisonment (U.S. Code, Title 18, Section 100),"' the Company 
listed "14" as the number of employees in the unit (G.C. Ex. 26).12 And 
there is no evidence to support the Board's statement that the Company's 
"President testified that the figure 14 was chosen as a figure of con- 
venience. . .'' (J.A. 28). 


Accordingly, analysis of the Company's handling of its; demand for 
the performance of warehouse work by salesmen and foremen shows the 
Company's lack of a sincere desire to reach agreement. ; 


1 N.L.R.B. v. Tower Hosiery Mills, Inc., 180 F.2d 701, 704 (ca. 4), cert. 
denied, 340 U:! 340 U.S. 811. 


12 this exhibit has not been printed in the Joint Appendix. 
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C. The Inaccuracy Of The Board's Statement Of Basic 
Facts And The Unresponsiveness Of Its:Decision 


To The Situation Disclosed By The Record. 

As we shall show below,, the Board's decision contains numerous 
inaccurarate statements of matters of naked basic fact. Where, as here, 
the Board's decision revéals that it does not even accurately apprehend 
the basic evidentiary facts, no confidence can be reposed-in its ultimate 
judgment relating the basic facts to the statutory standard of good faith 
bargaining. Whether the determination that an employer has or has not 
bargained in good faith be called a proposition of mixed law and fact, an 
ultimate finding of fact, or a conclusion of law,"They are adjectives of 
inference from basic facts as those facts appear ina record. The real 
legal significance of these ultimate findings or inférences and the con- 
sequent conclusions lies in the basic facts from which they spring." 18 
When the basic facts are misapprehended, the conclusion cannot be 
accepted as a responsible and reasoned disposition of the underlying 
question. In this light, we note the following misstatements by the Board 
of basic facts: 


1. According to the Board, the Union stated at the first meeting 
in April 1958 "that it wished to discuss its 11 points before any other 
matters were considered'(J.A. 23, 26). This is erroneous. It was only 
at the July 8 meeting, and only as a suggested sequence of discussion at 
that meeting, that the Union expressed a wish to discuss its proposals 


first (supra, pp. 26-27). 


2. According to the Board, at the November 7 meeting the Union 
"refused to accept the provision regarding casual workers" (J.A. 24), 
and the "final proposal dealing with the hiring of casual workers was 
totally rejected by the union" (J.A. 26). This is erroneous. Neither at 
the November 7 meeting nor at any ensuing meeting does the record show 


13 United Steelworkers v. N.L-R-B., C-A-D.C. No. 15771, decided May 4, 1961, 
sl. op. p. 6. 
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that the Union expressed opposition to this demand (supra, p.7). 


3. According to the Board, at the November 13 meeting, the 
Company "accepted the proposal on warehouse work by the salesmen 
which the Union had advanced on November 7. . .""(J.A. 25). This is 
erroneous. At the November 13 meeting the ae eejociod the Union's 
proposal as to salesmen (supra, p. 11). 


4, According to the Board, on "January 16, 1959. . . [the Company] 
agreed to raise its contribution to the pension “fund and agreed to a union 
proposal for funeral leave" (J.A. 27). Reliance for the former statement 
is necessarily upon testimony at J.A. 60, and for the latter statement on 
J.A. 117 in conjunction with J.A. 54. Yet, the documentary evidence is 
crystal clear that the Company had already agreed to the stated increase 
in its contribution to the pension fund at least by October 1958 (J.A. 118); 
that it had agreed to the funeral leave provision no later than November 
13, 1958 (J.A. 114), and probably at least by November 7, 1958 (J.A. 107), 
if not indeed by October 1958 (J.A. 118), and perhaps as early as July 
1958 (J.A. 37, 105); and that the Company's agreement on both had been 
explicitly incorporated in its proposal of November 13, 1958 (J.A. 114, 
116). To suggest that there was anything new in either of these subjects 
from the Company on January 16, 1959 is grossly inaccurate. 


5. According to the Board, at the last meeting on February 6, 1959, 
the question of wages was discussed again (J.A. 27). The only testimony 
to support this statement is patent hearsay (J.A. 56). In fact, the Union 
had yielded to the Company's position on wages on November 7 (supra, 

p. 6). 


6. According to the Board, the "record shows that on February 4 
the Union proposed that . . . salesmen would not be permitted to work 
.'(J.A. 27). The Union never took such a position, but, on the con- 
trary, always agreed to the performance of warehouse work by salesmen 
when done as part of their discharge of their sales functions ‘ supra, pp. 
5, 8, 11, 13). 
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7. According to the Board, the Company's "President testified 
that the figure 14 was chosen as a figure of convenience. . ." (J.A. 28). 
There is no such testimony. 


These errors of basic fact, which of themselves undercut accept- 
ability of the Board's conclusion, are symptomatic of a fundamental 
failure. What is striking about the Board's decision is its unresponsive- 
ness to the entirety of the negotiations disclosed by the record. There 
is no awareness shown of even the number of the new issues the Company 
belatedly injected into the negotiations, much less that this number was 
continuously expanded, made progressively more severe as negotiations 
went on, and were introduced in force only after the pre-strike issues 
which had deadlocked the negotiations had been resolved in the Company's 
favor and settlement was therefore imminent. There is no awareness of 
the content and handling of the Company's demands, nor any evaluation of 
them in the light of the employer's obligation "to make some reasonable 


effort in some direction to compose his differences with the union, if 


8(a)(5) is to be read as imposing any substantial obligation at all" (supra, 
p. 29). There is, in short, no knowledgeable evaluation of the conduct of 
the negotiations measured by the minimum yardstick of looking at and 
treating with the events which in fact occurred during its course. An 
administrative conclusion cannot be accepted as supported by a “fair 
assessment" of the record (N.L.R.B. v. Pittsburgh S.S. Co., 340 U.S. 498, 
502-503) when the administrative decision reveals absence of attention 

to what the record does show. Judicial "responsibility for the reasonable- 
ness and fairness of Labor Board decisions" (Universal Camera Corp. V. 
N.L.R.B., 340 U.S. 474, 490) requires that such a decision be set aside. 


——=_—__ 


Of course "bad faith is prohibited though done with sophistication 
and finesse. Consequently, to sit at a bargaining table, or to sit almost 
forever, or to make concessions here and there, could be the very means 
by which to conceal a purposeful strategy to make bargaining futile or 
fail. Hence, . . . [to fulfill the obligation to bargain] takes more than 
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mere ‘surface bargaining,’ or 'shadow boxing to a draw,' or "giving the 
Union a runaround while purporting to be meeting with the Union for pur- 
pose of collective bargaining'," N.L.R.B. v. Herman Sausag e Co., 275 
F.2d 229, 232 (C.A. 5). Looked at squarely this record shows that the 
Company timed and manipulated its demands so as to maintain the pre- 
tense but to deny the reality of bargaining in good faith. 


THE COMPANY'S REFUSAL TO BARGAIN IN GOOD | 

FAITH CONVERTED THE STRIKE INTO AN UNFAIR 

LABOR PRACTICE STRIKE AND THE COMPANY'S DIS- 

CHARGE OF THE WAREHOUSEMEN AND REFUSAL TO 

REINSTATE THE WAREHOUSEMEN AND DRIVERS WERE 

HENCE UNLAWFUL. 

The Company notified each of the warehousemen on strike that it 

"has hired a permanent replacement for your job and that your employ- 
ment with the Company has been terminated" (supra, p. 15). The Com- 
pany thereafter rejected an unconditional application made on behalf of 
the warehousemen for reinstatement in their jobs (supra, p. 15). It 
likewise rejected an unconditional application made on behalf of the 
drivers for reinstatement in their jobs on the ground that the drivers 


had been permanently replaced (supra, p. 16). 


Assuming that the warehousemen and drivers had been permanently 


replaced, 14 the action of the Company in discharging the warehousemen 
and refusing to reinstate the warehousemen and drivers was proper only 
if no refusal to bargain in good faith had occurred converting the strike 
into an unfair labor practice strike; the action was ‘mproper if such a 
conversion of the character of the strike did take place. This distinction 
is based on "settled law that where the strike is an economic one, the 
employer can replace the striking employees with others in an effort 

to carry on the business and is not required to discharge those hired to 
fill the places of strikers upon the election of the latter to resume 


1¢ We show below, infra, pp. 44-45, that the warehousemen had not been 
permanently replaced when they were discharged. 
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employment... . However, if the strike is caused by an unfair labor 
practice, the striking employees are entitled to reinstatement upon the 
termination of the strike.” N.L.R.B. v. Wooster Division of Borg-Warner 
Corp., 236 F.2d 898, 906 (C.A. 6), affirmed in part and reversed in part 
on other grounds, 356 U.S. 342. And, as here, “where a strike which 
initially involved no unfair labor practice is prolonged or aggravated by 
an employer's unfair labor practice, the same rule applies as where 
the strike is the result of an unfair labor practice, and the employer 

is bound to reinstate all strikers and discharge all those hired to re- 
place them during the strike." N.L.R.B. v. Remington Rand, Inc., 130 
F.2d 919, 928, n. 8 (C.A. 2). In short, unfair labor practice strikers 
are absolutely entitled to reinstatement in their jobs upon their uncon- 
ditional application to return to work despite intervening replacement. 
Mastro Plastics Corp. v. N.L.R.B., 350 U.S. 270, 278; N.L.R.B. v. West 
Coast Casket Co., Inc., 205 F.2d 902, 907-908 (C.A. 9); N.L.R.B. v. 
Kobritz, 193 F.2d 8, 16-17 (C.A. 1); N.L.R.B. v. E. L. Dell, Jr., 46 
LRRM 3119, 3125 (C.A. 5, Oct. 14, 1960). 


The Board, of course, does not disagree with this statement of the 
law. Rather, it found that the strike had not been converted into an un- 
fair labor practice strike based on its foundational finding that the Com- 
pany had not failed to bargain in good faith (J.A. 23, 30). As we have 
shown, the foundational finding falls, and with it the finding that the 
strike was not an unfair labor practice strike falls as well. For, since 
the Company did fail to bargain in good faith, it follows as a matter of 
law that the strike was converted into an unfair labor practice strike. 
The test by which to determine whether an economic strike has been 
converted into an unfair labor practice strike is whether the intervening 
unfair labor practice contributed to the strike's prlongation or aggrava- 
tion, The Company's refusal to bargain in good faith necessarily caused 
the strike to be prolonged and aggravated in that the Company did not 
participate in the negotiations with a genuine desire to settle differences. 


Even if otherwise authentic economic issues divided the parties, the 
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Company's lack of bona fides in treating with them actively impeded 
progress towards accord, and hence the Company's refusal to bargain 

in good faith about them was "at least one cause" contributing to pro- 
longing and aggravating the strike. N.L.R.B. v. Remington Rand, Inc., 
94 F.2d 862, 872 (C.A. 2), cert. denied, 304 U.S. 576. The burden rests 
upon the employer to establish that the unfair labor practice did not have 
this effect. As stated by the Court of Appeals for the Sixth Circuit 


(N.L.R.B. v. Wooster Division of Borg-Warner Corp., supra, 236 F.2d 
at 907): : 


The Union contends that in any event the unfair labor 
practice of the Company was a contributing cause of the 
strike which as a matter of law requires that the strike be 
treated as an unfair labor practice strike. That such is 
the legal consequence of such a factual situation appears 
settled. [Citations.] The burden rested upon the Com- 
pany to show that the strike would have taken place even 
if it had not insisted upon its recognition proposal [a — 
bargaining demand found to be an unfair labor practice. | 


See also, N.L.R.B. v. West Coast Casket Co., Inc., 205 F.2d 902, 907- 
908 (C.A. 9); N.L.R.B. v. Stilley Plywood Co., Inc., 199 F.2d 319, 320- 
321 (C.A. 4), cert. denied, 344 U.S. 933; N.L.R.B. v. St. Marys Sewer 
Pipe Co., 146 F.2d 995, 996 (C.A. 3); N.L.R.B. v. Stackpole Carbon Co., 
105 F.2d 167, 176 (C.A. 3), cert. denied, 308 U.S. 605. 7 


It is plain that the Company can not establish that, even if it had 
bargained in good faith, differences between the parties would not in 


any event have been composed and the strike would have lasted just as 
long. The statute is based on the opposite premise. "The theory of the 
Act is that free opportunity for negotiation with accredited representa- 
tives of employees is likely to promote industrial peace and may bring 
about the adjustments and agreements which the Act in itself does not 
attempt to compel." N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 
1, 45. Accordingly, the Company by its conduct converted the strike into 
an unfair labor practice strike. It follows that it was unlawful for the 
Company to discharge the warehousemen and to refuse to reinstate the 
warehousemen and the drivers upon their unconditional application. 
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EVEN IF THE COMPANY DID NOT FAIL TO BARGAIN IN 
GOOD FAITH, ITS DISCHARGE OF THE WAREHOUSEMEN 
WAS NEVERTHELESS AN UNFAIR LABOR PRACTICE, BE- 
CAUSE THEY WERE DISCHARGED WITHOUT HAVING BEEN 
PERMANENTLY REPLACED. 

Even if the Company did not fail to bargain in good faith, and the 
strike retained its economic character throughout, the Company's dis- 
charge of the warehousemen was nevertheless an unfair labor practice. 
It is settled law that, while an employee who strikes in support of an 
economic demand runs the risk of permanent replacement while on 
strike, the employer commits an unfair labor practice if he discharges 
the striker without having effected his permanent replacement.}° In 
ostensible application of this law, the Company notified each warehouse- 
man on March 23, 1959, that "the Company has hired a permanent re- 
placement for your job and that your employment with the Company has 


been terminated” (supra, p. 15, emphasis supplied). The Company 


similarly notified the Union that "We have hired permanent replacements 
for our striking employees. . ." (supra, p. 14) emphasis supplied). 

In rejecting the Union's contention that the warehousemen "were never 
permanently replaced," the Board stated that as economic strikers the 
Company "was entitled to replace them with permanent employees," and 
concluded that "there is sufficient evidence that the strikers had been 
permanently replaced before the employer sent the termination notices" 
(J.A. 28-29, emphasis supplied.). 


The present question, therefore, is whether substantial evidence 
supports the Board's finding that the warehousemen had been permanently 
replaced when they were discharged. Substantial evidence does not sup- 
port the finding.1© To say that a striker has been permanently replaced 


15 5 g., N.L-R.B. v. United States Cold Storage Corp., 203 F.2d 924, 927 (C.A. 


5); N.L.R.-B. v- Globe Wireless, Ltd., 193 F.2d 748, 750 (C.A. 9); N.L.R.B. v. 
Wooster Division of Borg-Warner Corp., 236 F.2d 898, 906 (C.A. 6), affirmed 
in part and reversed in part on other grounds, 356 U.S. 342. 


16 our position that substantial evidence does not support the finding is con- 
fined to‘the warehousemen. We do not contest the finding that the drivers had 
been permanently replaced. 
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is to say that the tenure of the person who takes over the job is not 
temporary or transient. A replacement who keeps the job briefly and 
then leaves is transitory, not permanent. Viewed in this light, the ware- 
housemen on strike were clearly not replaced by permanent personnel. 
Eighteen persons were hired in February and March 1959 to ‘replace 

the fourteen warehousemen on strike (J.A. 132). Of these eighteen, 

only two were retained in the Company's employment (J.A. 134). Of 

the other sixteen, nine had a tenure ranging from 6 days to 17 days, 

and the other seven had a tenure ranging from 30 days to 178 days, with 
only three being employed more than 100 days (J.A. 134). This extreme 
and rapid turnover precludes ascribing permanent status to the persons 
replacing the strikers. Surely, it cannot be said that persons retained 
in employment for 6 to 17 days were permanent personnel. The objective 
situation requires instead the conclusion that the strikers were not per- 


manently replaced in view of the transitory tenure of those hired to fill 


their jobs. 


The objective situation was confirmed by the Company's own evalu- 
ation. Its President testified that ''We knew that we were going to have 
and had had a tremendously high turn-over of this work force . 

Men were coming and working a day or two and leaving. Some were 
coming back and some were not. . ." (J.A. 70). As of the hearing, 

the Company was "still having a turnover" (J.A. 75)." To be sure, 

the Company notified the strikers and the Union that "permanent replace- 
ments" had been hired to fill the jobs of the strikers (supra »P- 14), but 
‘unilateral utterance of the word ‘permanent’ is not in itself determina- 
tive; the actual facts in every case must be carefully weighed." The Pipe 
Machinery Co., 79 NLRB 1322, 1325. The "actual facts" in this case, 
which the Board's decision does not mention much less weigh (J.A. 28-29), 
preclude the conclusion that the strikers had been permanently replaced 
when they were discharged. To discharge a striker who has not been 
permanently replaced is an unfair labor practice. 


7 The Company ascribed its high turnover to "pressure and violence" (J.A. 
70), but no evidence or findings support this view. 
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CONCLUSION 


For the reasons stated, the Board's order dismissing the com- 


plaints should be set aside, and the case should be remanded to the 
Board with instructions to formulate an order appropriate to redress 
the unfair labor practices it should have found. 
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Chauffeurs, Warehousemen and Helpers of America, 
(herein called Local 743), and Truck Drivers, Oil 
Drivers, Filling Station and Platform Workers 
Union, Local 705, International Brotherhood of Team- 
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sters, Chauffeurs, Warehousemen and Helpers of 
America, (herein called Local 705), filed pursuant to 
Section 10(f£) of the National Labor Relations Act, 
as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. 
Sees. 151, et seq.), to review and set aside an order 
of the National Labor Relations Board issued on 
February 16, 1961, dismissing a consolidated unfair 
labor practice proceeding against Aetna Plywood 
and Veneer Company (herein called the Company). 
The consolidated proceeding arose out of two cases 
known on the records of the Board as Cases No. 13- 
CA-3261 and 13-CA-3677. The Board’s decision 
and order (J.A. 21-31) * are reported at 130 N.L.R.B. 
No. 18. 
I. The Board’s findings of fact 


In Case No. 183-CA-3261, the Board found, in dis- 
agreement with the Trial Examiner, that the Com- 
pany had not refused to bargain in good faith with 
Local 743 on and after November 6, 1958, and that as 
a result the Company did not violate Section 8(a) (3) 
and (1) of the Act by thereafter discharging certain 
. of its employees who were on strike in support of 
Local 743’s economic demands, but who had been 
permanently replaced. In other words, the Board 
found that the strike was not converted from an 
economic to an unfair labor practice strike by a re- 
fusal to bargain on the part of the Company. In 


2¢J.A.” refers to those portions of the record printed as 
joint appendix to the briefs. Whenever in « series of refer- 
ences a semicolon appears, references preceding the semicolon 
are to the Board’s findings; succeeding references are to the 
supporting evidence. 
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Case No. 13-CA-3677, the Board found that the 
Company did not violate Section 8(a) (3) and (1) 
by refusing to reinstate truck driver members of 
Local 705 because they refused to cross the Local 743 
picket line. In so concluding, the Board found that 
since the strike was not an unfair labor practice strike, 
the Local 705 drivers, who were permanently replaced 
after refusing to cross the Local 743 picket line, were 
not entitled to reinstatement. The parties to No. 
13-CA-3677 stipulated the facts in this case, waived 
hearing and jointly requested transfer of the case to 
the Board, where it was consolidated with No. 13-CA- 
3261 for decision. The subsidiary facts supporting 
the Board’s conclusions in the consolidated proceed- 
ing are summarized below. 


A. Background 


In 1955, the Company and Local 743 executed a 
three-year contract to expire April 30, 1958. The 
contract covered a 14-man warehouse unit at the 
Company’s Chicago plant. On March 13, 1958, Hyman 
Gavzer, Local 743’s business agent, wrote Donald 
Streckenbach, the Company’s comptroller, and listed 
eleven changes “your employees wish incorporated 
in their new contract’’ (J.A. 104-105). 

About six bargaining meetings took place between 
April 1958 and July 8, 1958 (J.A. 68, 117). At the 
first session Streckenbach announced that the Com- 
pany wished to make certain contract changes to be 
accomplished through the deletion of some para- 
graphs and the addition of others (J.A. 23; 68). It 
was agreed, however, that Local 743’s eleven issues 
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would be dealt with first (J.A. 23; 69). In the en- 
suing sessions between April and July, the parties 
disposed of seven of the issues raised by the Union’s 
proposals. By the time of the July 8 meeting, Local 
743 had turned down a Company wage offer of eight 
cents in the first year, five cents the second and five 
cents the third, and the warehouse employees had 
voted to strike if the Company failed to meet the 
Loeal’s demand for yearly wage increases of ten cents, 
seven cents and seven cents respectively (J.A. 23; 37). 
From July 8, 1958, to February 6, 1959, at least eleven 
more sessions were held, bringing the total number to 
approximately seventeen meetings spanning about a 
year (J.A. 117, 38-56). 


B. The bargaining on and after July 8 


As the Board found, the July 8 bargaining session 
reduced the issues raised by Local 743 from eleven 
to four; ie. (1) a wage increase, (2) a cost-of-living 
clause, (3) insurance coverage of dependents, and (4) 
@ more generous vacation policy (J.A. 23; 37). On 
the wage issue, the Company stuck to its previous 
offer of eight cents, five cents and five cents, pointing 
out that in the past year it had lost “two or three 
hundred thousand dollars” (J.A. 37). Local 743’s 
President Peters, on the other hand, warned that the 
warehousemen had voted to strike unless the Com- 
pany improved its offer (J.-A. 23; 37). On July 22 
the fourteen employees in the warehouse unit struck 
in support of their economic demands. On July 25 
the parties met again. At that meeting the Company 
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informed Local 743 that it was withdrawing all coun- 
terproposals (J.A. 23; 40). Peters held fast to Local 
743s ten cents, seven cents and seven cents wage de- 
mand,. and its cost-of-living proposal, but suggested 
the Local might wait a year to make the vacation 
policy effective. Peters did not press dependent in- 
surance coverage, but insisted that the: strikers be 
permitted to go back to work (J.A. 39). The Com- 
pany held equally fast to its eight cents, five cents 
and five cents wage proposal, and rejected the cost-of- 
living clause (tbid.). Although further meetings 
were held on August 21 and September 25, little was 
accomplished toward resolving the issues in dispute 
(J.A. 23; 39-40). 


C. The bargaining after November 6 


At the next meeting, on November 6, 1958, Local 
743 proposed a strike settlement agreement under 
which all striking employees would be called back to 
work, but Don Davis, Jr., the Company’s President, 
said there were some strikers he did not want to put 
pack to work, including an employee named Delnick, 
who had used foul language to Davis’ secretary. 
Peters defended Delnick but pressed for settlement, 
stating that since wages and cost of living were the 
prime issues, Local 743 would “forget about” depend- 
ent insurance and vacation policy if the Company 
would make a satisfactory offer (J.A. 41-42). Comp- 
troller Streckenbach then stated that the Company 
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wanted to talk about its proposals for changes in the 
contract.* 

In the course of the November 6 meeting, the Com- 
pany proposed deletion of the provision in the old 
contract which required 24-hour notice to be given 
employees asked by the Company to work overtime, 
and inclusion of a provision which would permit sales- 
men to pull plywood out of stock when necessary to 
show it to customers (J.A. 24; 43). The Local agreed 
to the latter provision on condition that salesmen 
would not fill orders from stock or load trucks (J.A. 
43). The discussions then bogged down and the 
Union’s attorney suggested that the Company write 
out all of its proposals. The Company did so and the 
next day, November 7, presented four proposals in 
writing. These were: (1) a management prerogative 
clause, (2) a no-strike clause, (3) a clause permitting 


hire of casual employees and (4) a provision permit- 
ting foremen and salesmen to perform warehouse 
work necessary to meet customer and service needs 
(J.A. 24; 105-106). The Union agreed to the no-strike 
clause and the management clause, but refused to ac- 
cept the provision regarding casual workers (J.A. 24; 
45-48, 107).* On the foremen and salesmen issue, the 


? Peters asked if this was “something new” and pointed out that 
the Company’s desire to make changes in the contract “had never 
been discussed as far as I was concerned” (J.A. 42). Peters did 
not attend the first meeting in April 1958 in which Comptroller 
Streckenbach said the Company would seek such changes (J-A. 
68, 36). 

* Petitioners in their brief (p. 7, 38-39) suggest that they were 
not opposed to the proposal concerning casual workers, but @ 
document prepared by the Union’s attorney on November 7, 
and described by Peters as listing “all the things that had been 
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Union advanced two counter-proposals limiting the 
situations under which foremen and salesmen might 
perform warehouse work (J.A. 24; 107). 

During the November 7 meeting, Local 743 sub- 
mitted a written strike settlement agreement which, 
among other things, provided for reinstatement of the 
striking employees (J-A. 57-58, 135). In response to 
this offer and in the course of discussion of the fore- 
men proposal, the Company pointed out that during 
the strike it had been doing all the work formerly 
done by the fourteen warehousemen with six office 
employees and two foremen, and that after the strike 
it proposed to reduce the number of employees in the 
warehouse (J-A. 24; 46, 47). The ensuing discussion 
was inconclusive, and the meeting adjourned without 
agreement being reached. 

At the next bargaining session held on November 
13, 1958, the Company submitted another proposal to 
the Union (J.A. 25; 108-116). This proposal con- 
tained a management prerogative clause which was 
worded differently than the one the Company had 
submitted on November 7 (J-A. 25; 106). The Com- 
pany indicated its disagreement with the Union con- 
cerning the amount of warehouse work to be per- 
formed by salesmen, and with regard to similar work 


to in the previous meetings” and “things we would 
agree to” (JA. 47), does not list the casual employee proposal 
(J.-A. 107-108). In contrast, the no-strike clause and manage- 
ment prerogative clause are listed as being acceptable to the 
Union “as drafted” (zbid.). In these circumstances it was 
reasonable for the Board to conckade, as it did, that the pro- 
vision regarding casual workers was unacceptable to the Union 
(J.-A. 24). 
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by foremen. The Company’s proposal stated that 
foremen might perform any, work necessary to effi- 
ciently utilize their time (J.A. 25; 109). The Com- 
pany also proposed a clause which provided that any 
warehouseman who was asked to work overtime would 
be required to do so unless the employee could pro- 
duce a substitute (J-.A. 25; 109-110). The Company 
did not make a wage proposal at the November 13 
meeting, explaining that it wanted an agreement on 
other points before getting into that subject (J.A. 25; 
50). At this meeting the Local agreed to permit fore- 
men to perform warehouse work in emergencies, but 
would not concur in requiring overtime work as a con- 
dition of employment for rank-and-file employees 
(J-A. 51). The Local argued that in view of the Com- 
pany’s announcement that the work force would be 
reduced, eight of the fourteen warehousemen would 
“be voting themselves out of a job” if they were to 
accept the contract (J-A. 52). Both sides refused to 
make further concessions. 

Further meetings of the parties were held on No- 
vember 26, 1958, and on January 16 and February 4 
and 6, 1959 (J.-A. 25, 27). Discussion at these ses- 
sions continued to focus mainly on the question of 
foremen and salesmen performing warehouse work, 
and the question of compulsory overtime. At the 


«There is conflict in the testimony as to whether President 
Davis said he would use only six of the strikers upon their 
return to work or whether he merely said the Company was 
getting along with only six office workers during the strike 
(J-A. 47; 69-70). It is undisputed, though, that the sense of 
Davis’ testimony was that the warehouse personnel would be 
reduced (J.A. 69-70). 
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January 16 meeting, the Company continued to ad- 
here to the position set forth in its written proposal 
to the Union, that employees in or out of the bar- 
gaining unit could be used in taking inventory, that 
foremen might perform any work necessary to effi- 
ciently utilize their time, and that overtime could be 
required as a condition of employment (J.A. 27; 55, 
117). 

On February 4, the Union responded to the Com- 
pany’s position by proposing that foremen might do 
warehouse work if it did not take over twenty percent 
of their time, and that although the Local would 
undertake to “guarantee that the men would work on 
emergency work”’, it was not to be compulsory for 
senior men (J-A. 27; 56). The Local refused to 
agree to the Company’s proposal to permit salesmen 
to pull plywood from stock in order to service cus- 
tomers (J-A. 27; 56). 

The final efforts of the parties on February 6 to 
resolve their differences were unavailing. Although 
there was some further discussion of the question of 
wages at that session, the meeting adjourned without 
an agreement being reached (J-A. 27, 28; 56, 132- 
133). Shortly after the February 6 meeting, the 
Company commenced hiring replacements for the 
strikers (J-A. 28; 71). A total of eighteen were hired 
from time to time, though when the hearing was held 
on January 25, 1960, there were only six workers 
employed in the warehouse (J.A. 28; 71, 75). On 
March 23, 1959, the Company wrote all the warehouse 
strikers notifying them that they had been replaced 
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and were discharged (J.A. 28; 133). On the same 
day, the Company filed a representation petition with 
the Board under the provisions of Section 9(¢) (1) 
(B), for the purpose of obtaining a determination of 
whether the Union represented a majority of its em- 
ployees (J.A. 28; 131-133). 
D. The refusal of the Company’s drivers, represented by Local 705, to cross 
Local 748’s picket line 

Shortly, after the strike of warehousemen began on 
July 22, 1958, the Company’s drivers, who were rep- 
resented by Local 705, refused to cross Local 743’s 
picket line. They were, thereafter, replaced by the 
Company. On March 15, 1960, Local 705’s business 
agent made an unconditional application for the 
drivers’ return to work. The Company, however, re- 
fused to reinstate them (J.A. 30-31; 137-140). 


IL. The Board’s conclusions and order 


The Board found, in disagreement with the Trial 
Examiner, that the foregoing facts and the entire 
record fail to establish that the Company refused to 
bargain in good faith with the Union on and after 
November 6, 1958. Accordingly, the Board concluded 
that the strike of warehousemen represented by Local 
143 which began on July 22, 1958, was at all times an 
economic strike, and that since the warehousemen 
were permanently replaced by the Company, the Com- 
pany’s subsequent refusal to reinstate them did not 
violate Section 8(a) (3) and (1) of the Act. As to 
the drivers who refused to cross Local 743’s picket 
line, the Board found that they stood in no better 
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position than the employees in the warehouse unit, 
and that since the drivers had been permanently re- 
placed, the Company’s refusal to reinstate or reem- 
ploy them was not discriminatory under the Act (J.A. 
25-29, 30-31). 

In accordance with the foregoing, the Board or- 
dered the dismissal of the complaints in Cases No. 13- 
CA-3261 and 13-CA-3677 (J.-A. 31). 


SUMMARY OF ARGUMENT 


I. The principal question in this case is whether 
the Board could reasonably find, as it did, that the 
preponderance of the evidence did not support the 
allegation in the complaint that the Company bar- 
gained in bad faith with Local 743. The fact that 
the Board’s conclusion differed from that of the Trial 
Examiner does not detract from the validity of the 
Board’s finding. For where, as here, the facts are not 
at issue and the examiner’s resolutions of credibility 
are left undisturbed, the Board has the right to 
choose between inconsistent inferences, giving consid- 
eration to the examiner’s report. 

It is well settled that the Board may not compel 
concessions or agreement, nor sit in judgment upon 
the substantive terms of collective bargaining con- 
tracts. And in order to find a violation of Sec- 
tion 8(a)(5) of the Act “something other than just 
mere hard, or hard-headed bargaining” must be 
shown. N.L.R.B. v. Herman Sausage Co., 275 F. 2d 
229, 233 (C.A. 5). 

There is nothing in the long-term bargaining re- 
lationship between the Company and Local 743 prior 
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to November 6, 1958, to foreshadow the bad faith 
which, petitioner asserts, motivated the Company 
subsequent to that date. Contrariwise, the relations 
between the parties had been amicable, and certain, 
if slow, progress had been made in the bargaining 
that transpired between April and November of that 
year. The Company had made substantial economic 
concessions to the Union and, in addition, made a 
wage offer that was very close to what the Union 
was demanding. Although the Company had served 
notice during their first bargaining session that it 
wished to make certain changes in the contract, the 
parties by mutual agreement had bargained first 
concerning the Union’s proposals. It was no sur- 
prise to the Union, therefore, on November 6, when 
wages were the only real issue separating the parties, 
that the Company introduced the subject of its 
proposals. 

The Company’s proposals, as a group, reflected the 
management’s concern with a more efficient utiliza- 
tion of its workforce and more economical opera- 
tion of its business. The Company sought to 
accomplish these objectives, not by withdrawing any 
benefits previously received by the employees, but 
principally by strengthening its control over person- 
nel policies. President Davis testified that he felt the 
employees were “running the warehouse,” and the 
Company wanted “‘the right to make certain changes.”’ 
The wisdom of the Company’s proposals and the fi- 
nesse, or lack thereof, with which it handled them, 
are not at issue in this proceeding. The only issue 
is whether the Company was motivated by bad faith 
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and “‘a desire not to reach an agreement with the 
union.”” N.L.B.B. v. Reed & Prince Mfg. Co., 205 F. 
2a 131, 134 (C.A.1), cert. den. 346 US. 887. 

Revisions and variations of proposals and counter- 
proposals are commonplace in collective bargaining, 
and a party’s conduct cannot be judged by strict 
standards of consistency or logic. Nor is the mere 
fact that the Company’s proposals seemed severe to 
the Union and that the Union saw in them a threat 
to the job security of its members, a basis for infer- 
ring bad faith on the Company’s part. This is par- 
ticularly so in view of the fact that the Company 
did not resort to any of the more well-known tactics 
that have been resorted to by parties over the years 
in an effort to defeat collective bargaining. 

Because the strike herein was an economic strike 
throughout, the Company was entitled to replace the 
strikers, and its notice to the warehousemen and 
drivers that their jobs were no longer available was 
not unlawful under Section 8(a) (3) and (1) of the 
Act. Petitioner’s assertion that the strikers were not 
permanently replaced is without merit, for although 
the turnover rate among the replacements was high, 
there is no evidence that the Company did not intend 
the replacements who were hired to perform all the 
warehouse work. 
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ARGUMENT 

L The Board could reasonably find, as it did, that the evi- 

dence did not establish that the Company bargained in bad 

faith with Local 743, in violation of Section 8(a) (5) and (1) 

of the Act 

A. Introduction: the issue 

Section 10(c) of the Act provides that, “If upon 
the preponderance of the testimony taken the Board 
shall not be of the opinion that the person named in 
the complaint has engaged in * * * [an] unfair labor 
practice,” then the Board must state its findings of 
fact and issue an order dismissing the complaint. 
Section 10(f) of the Act states that “the findings of 
the Board with respect to questions of fact if sup- 
ported by substantial evidence on the record considered 
as a whole shall * * * be conclusive.” Therefore, 
where, as here, a party petitions the court to review 
the Board’s action in dismissing a complaint on the 
basis of insufficient evidence, the issue before the 
court is simply whether the Board could reasonably 
have found that the preponderance of the evidence 
failed to sustain the allegations of the complaint. 
Stated conversely, the issue in the instant case is 
whether the evidence in support of the allegations of 
the complaint was such that the Board acted unreason- 
ably in failing to find an unlawful refusal to bargain. 
As this Court has said, the test under such cireum- 
stances is whether the Board’s conclusion ‘“‘has no 
rational basis.” International Woodworkers of 
America, Local Unions 6-7 and 6-122, V. N.L.B.B., 
105 App. D.C. 37, 39, 263 F. 2d 483, 485; see also, In- 
ternational Woodworkers of America, AFL-CIO Vv. 
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N.L.R.B., 104 App. D.C. 344, 345, 262 F. 2d 233, 234; 
American Flint Glass Workers’ Unton v. N.L.B.B., 
97 App. D.C. 244, 230 F. 2d 212, certiorari denied, 351 
U.S. 988; Division 1142, Amalgamated Association V. 
N.L.R.B., No. 16007, decided by this Court July, 6, 
1961, sl. op., pp. 3-4; Chicago & EIR. Co. v. United 
States, 107 F. Supp. 118, 124-125 (S.D. Ind.), af- 
firmed, 344 U.S. 917. 

The fact that in the opinion of the Trial Examiner 
a preponderance of the evidence established the Com- 
pany’s bad ‘faith did not, of course, preclude the 
Board from finding otherwise. Congress, in Section 
10(c), placed the responsibility for such determination 
upon the Board. “The findings of the examiner are 
to be considered along with the consistency and in- 
herent probability of the testimony. The significance 
of his report, of course, depends largely on the im- 
portance of credibility in the particular case.”? Unt- 
versal Camera Corp. Vv. N.L.R.B., 340 U.S. 474, 496. 
Here, the facts are substantially undisputed and the 
Board did not disturb the examiner’s resolutions of 
credibility. It merely drew different inferences from 
the established facts. It is well settled that where 
inconsistent inferences can be drawn from the record, 
‘the Board ha[s] the right to make the choice, giving 
consideration to the examiner’s report.” International 
Woodworkers of America, AFL-CIO, Vv. N.L.R.B., 
supra, 104 App. D.C. at 345, 262 F, 2d at 234; Amer- 
ican Flint Glass Workers’ Union v. N.L.R.B., supra, 
97 App. D.C. at 247-248, 230 F. 2d at 215-216, cer- 
tiorari denied, 351 U.S. 988. Accord: Universal 
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Camera Corp. v. N.L.R.B., supra, 340 U.S. at 493; 
F.C.C. v. Allentown Broadcasting Corp., 349 US. 
358, 364; N.L.R.B. v. Pyne Molding Corp., 226 F, 2d 
818, 819 (C.A. 2); Utica Observer-Dispatch Vv. 
N.L-BB., 229 F. 2d 575, 577 (C.A. 2). 


B. The alleged refusal to bargain 


1. The Company's bargaining did not show bad faith or lack of desire - 


to reach an agreement 


Section 8(d) defines collective bargaining as “the 
performance of the mutual obligation of the employer 
and the representative of the employees to meet at 
reasonable times and confer in good faith with respect 
to wages, hours, and other terms and conditions of 
employment, or the negotiation of an agreement, or 
any question arising thereunder, * * * but such 
obligation does not compel either party to agree to 
a proposal or require the making of a conces- 
sion * * *.”? As the Supreme Court said in N.L.R.B. 
vy. American National Insurance Co. 343 US. 
395, 401, ““* * * it is * * * apparent from the stat- 
ute itself that the * * * Board may not, either 
directly or indirectly, compel concessions or otherwise 
sit in judgment upon the substantive terms of collec- 
tive bargaining agreements.”? A necessary corollary 
to this principle is that the mere failure of the parties 
to such negotiations to reach an agreement does not 
establish an unfair labor practice by either side. 
‘While the Act compels negotiations, which usually 
result in reaching an agreement, it contains no au- 
thority to force an agreement where the parties have 
reached an impasse.’”’ N.L.R.B. v. United Clay Mines 
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Corp., 219 F. 2d 120, 126 (C.A. 6). And in finding a 
violation “something other than just mere hard, or 
hard-headed bargaining”’ must be shown. N.L.R.B. 
v. Herman Sausage Co., 275 F. 24 229, 233 (C.A. 5). 
See also, N.L.R.B. v. Insurance ‘Agents’ International 
Union, 361 U.S. 477, 484-488. We submit that viewed 
in the light of these settled principles, the record as 
a whole fully justified the Board in concluding that 
the General Counsel had failed to prove by a pre- 
ponderance of the evidence that the Company on and 
after November 6, 1958, bargained with Local 743 
in bad faith.’ 

An examination of the Company’s relationship with 
Local 743 during the period covered by this record 
furnishes ample evidence to support the view that 
neither prior to November 6, 1958, nor thereafter, 
was the Company motivated by bad faith in its deal- 
ings with the Local. Of major significance is the 
prior bargaining relationship between the parties of 
at least three years’ duration based on the collective 
agreement entered into in 1955. Furthermore, when 
in the spring of 1958, Local 743 opened the 1955 
agreement by serving notice on the Company of eleven 
changes the Union wished to incorporate into a new 


SExamination of the “totality of the employer’s conduct” 
generally permits an inference not of what is “good faith” but 
what is “bad faith” W.L.R.B. v. Reed & Prince Mfg. Co., 205 
F. 2d 131, 134 (C.A. 1), cert. den., 346 U.S. 887. The distinction 
drawn by Judge Magruder in Reed & Prince is commented upon 
by Professor Cox in his article The Duty to Bargain in Good 
Faith, 71 Harv. L. Rev. 1401, 1417 (1958) with the observation 
that the negative definition is now widely accepted. 
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agreement, there is no indication that the Company 
delayed in meeting with the Union as requested. 

In the initial sessions held between April 1958 and 
July 8 of that year, the parties bargained and dis- 
posed of seven of the eleven contract changes pro- 
posed by the Union. Although four of the Union’s 
proposals were still in dispute on July 8, it is mani- 
fest that two of these—the requests for a wage in- 
crease and for a provision to augment wages to 
correspond with increases in the cost of living—were 
closely related and had a direct bearing on the take- 
home pay of the warehousemen. In any event, by 
July 8 the Union’s wage proposal had been pared to 
ten cents, seven cents and seven cents in the first, 
second and third years, respectively, and the Com- 
pany had countered with an offer of eight cents, five 
eents and five cents covering the same annual pe- 
riods. It is apparent, therefore, that on the basis of 
the bargaining relationship between the parties up to, 
and including, July 8, 1958, there is nothing in the 
record to foreshadow the bad faith which, petitioners 
assert, later came to characterize the Company’s con- 
duct. On the contrary, the Company’s substantial 
counterproposal on wages, which came close to meet- 
ing Local 743’s demand, evidences, if anything, a 
desire on the Company’s part to conclude an early 
agreement. 

Despite the warehousemen’s rejection of the Com- 
pany’s wage proposal and their threat to strike, the 
Company stuck by its money offer, giving as its reason 
that it had lost “two or three hundred thousand dol- 
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lars” the previous year (J.A. 37). After the strike 
commenced, only three more meetings were held be- 
fore November 6, when, according to petitioners, the 
Company evidenced its alleged bad faith. In the 
course of those three meetings, the Union retreated 
on its vacation demand and did not press its proposal 
for dependent insurance coverage, thus making clear 
that the only issue remaining between the parties, of 
the eleven raised by the Union’s proposals, was the 
matter of wages. 

The November 6 session was about the eleventh 
session held by the parties. Since the only outstand- 
ing issue involved wages, and the parties were close 
to agreement on that,’ it was obviously an appro- 
priate time for the Company to bring up the ‘‘changes 
in the contract they wanted to make” (J.A. 42). 
The Board reached the conclusion, based on the tes- 
timony of Company Comptroller Streckenbach, that 
the parties had agreed early in the negotiations to 
“discuss the eleven points’? of the Union prior to 
considering the changes desired by the Company 
(J.A. 23, 25-26; 68-69). Petitioners take issue with 
this, suggesting (Br. 25-26, 38) that it was only at the 
July 8 meeting that this had been agreed to as a 
sequence of discussion at that meeting. That peti- 
tioners’ construction of the testimony is strained, 
however, is seen from the fact, admitted by petitioners 
(Br. 3), that by July 8 there were only four of the 
Union’s proposals in dispute, all others having been 


The next day, November 7, the Union accepted the Com- 
pany’s wage offer without provision for a cost-of-living increase 
(J.A. 107, 47-48). 
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“more or less conceded or agreed to”? (J.-A. 37). 
Under these circumstances, it is highly improbable 
that on July 8 the Union’s negotiator would have 
insisted that the Union’s “eleven points” should be 
considered before discussing the Company’s changes. 
In any event, petitioners do not deny that the Com- 
pany informed Local 743’s representative “about hav- 
ing proposals * * * [a]t the very first meeting, in 
April of 1958”’ (J.A. 68). 

Petitioners also find fault with the Company’s use 
of the term “wording changes” (J.A. 68-69) to de- 
seribe the modifications which it wanted in the agree- 
ment. Streckenbach, when asked at the hearing what 
was meant by “wording changes,” replied credi- 
bly, “Well, many paragraphs were ambiguous. We 
wanted to delete some. We wanted to add some” 
(J.A. 23; 69). It is submitted that the proposals ad- 
vanced by the Company on November 6 and there- 
after, fell within Streckenbach’s definition, for they 
were, in the main, designed to clarify what an employer 
might well consider ambiguities in the expiring con- 
tract. And it is not to be disputed that adoption of the 
proposals would result in the deletion of some provi- 
sions and the adoption of others. 

The proposals obviously also were designed to effect 
what the Company conceived would be a more econom- 
ical operation of its business. President Davis believed 
that the Company was not giving adequate ‘‘service to 
the customers” and that a reason why the Company had 
not done well financially “‘in the last two years, [was] 
primarily because of the service factor” (J.A. 52). 
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Davis felt that the employees were “running the ware- 
house” and the Company wanted ‘“‘the right to make 
certain changes” (J.A. 45). The wisdom of the Com- 
- pany’s proposals and the sophistication, or lack thereof, 
with which it handled them in the collective bargaining 
context is, of course, not an issue. The only issue for 
determination is whether the evidence compels a finding 
that the Company in its handling of the matter was 
motivated by bad faith and “a desire not to reach an 
agreement with the union” (N.L.R.B. v. Reed & Prince 
Mfg. Co., 205 F. 24 131, 134 (C.A. 1), bearing in mind 
that, as we have shown, the Company’s good faith prior 
to November 6 is unassailable. 

‘Admittedly there were variations and revisions as 
among the various proposals put forth by the Com- 
pany during the period in question, but even assum- 
ing that the Company’s position may not have been 
at all times consistent or logical, such conduct does 
not compel an inference of bad faith. For ‘‘collec- 
tive bargaining * * * cannot be equated with an aca- 
demic collective search for truth.” N.L.RB. v. In- 
surance Agents’ International Union, 361 US. 477, 
488. Nor does the fact that the Company’s proposals 
may have seemed severe from the standpoint of the 
Union, which saw in them a threat to the job security 
of its members, serve as a basis for attributing bad 
faith to the Company. For throughout the bargain- 
ing the Company’s proposals had an overriding theme, 
namely, the achievement of what the Company con- 
ceived as a more efficient and economical use of its 
work force—manifestly legitimate management ob- 
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jectives. Thus, the Company’s proposals relating to 
overtime, the more efficient use of foremen and sales- 
men, the hiring of casual employees, and revision of 
the seniority provision in the contract, represent 
nothing more than any employer might seek in an 
effort to attain the same ends. Every one of the 
Company’s proposals, when analyzed in terms of what 
it considered to be its poor financial condition and 
unsatisfactory warehouse operation, is justifiable on 
this basis. 

It is undoubtedly a fact that relations between the 
parties were strained as a result of the strike, but at 
no time did the Company resort to conduct of the 
type from which bad faith is normally inferable. Cf. 
N.L.R.B. v. Truitt Mfg. Co., 351 U.S. 149, 158 (me- 
chanical repetition of claimed inability to pay in- 
creased wages without producing evidence to support 
the claim); N.L.R.B. v. Jacobs Mfg. Co., 196 F. 2d 
680, 682 (C.A. 2) (refusal to discuss certain subjects 
or insisting that negotiations be conducted by mail) ; 
Wheatland Electric Cooperative, Inc. v. N.D.R.B., 
208 F. 2d 878, 881 (C.A. 10), certiorari denied, 347 
U.S. 966, (refusal to read or study proposals made 
by the other party and taking the position that all the 
Aet requires is to meet) ; N.U.R.B. v. National Shoes, 
Inc., 208 F. 2d 688, 692 (C.A. 2) (long delays, re- 
opening of items already settled and posing new de- 
mands when agreement seems imminent); N.L.R.B. 
v. The Boss Mfg. Co., 118 F. 2d 187, 188-189 (C.A. 7) 
(announcement that no written agreement will be 
signed even if satisfactory to both parties) ; Carpen- 
teria Lemon Assn. Vv. N.L.R.B., 240 F. 2d 554, 558 
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(C.A. 9), certiorari denied, 345 U.S. 354 (deliberate 
selection of the most controversial issue in order to 
create a deadlock and break off negotiations). Nor 
did the Company at any time display other evidence 
of an insincere motive through such conduct as ex- 
pressions of animus, threats, promises, or discrimina- 
tion against employees. Cf. N.L.B.B. v. Wheeling 
Pipe Line, Inc., 229 F. 2d 391 (C.A. 8); N.L.B.B. v. 
Idaho Egg Producers, Inc., 229 F. 2d 821 (C.A. 9); 
N.L.R.B. v. Pyne Molding Corp., 226 F. 2d 81¢ 
(C.A. 2). 

The Union presents its case principally by em- 
phasizing the demands that were made on it by the 
Company and, because they were in the main distaste- 
ful to the Union, it seeks to create an inference of 
bad faith on the Company’s part. By this approach, 
however, the Union ignores the substantial economic 
concessions made by the Company during the course 
of the bargaining, concessions which went a long way 
toward meeting the Local’s original set of proposals. 
Thus, one of Local 743’s proposals was that the Com- 
pany increase its contribution to the employee pension 
program from $2.00 a week per employee to $4.00 
(J.A. 104, 101). The Company agreed to an im- 
mediate increase of its contribution to $3.00, with a 
subsequent increase to $4.00 (J.A. 118, 116, 129). 
One of the Local’s proposals was that employees be 
paid by the Company for time spent on jury service 
(J.A. 104). The Company agreed to pay the differ- 
ence between an employee’s jury pay and his regular 
earnings (J.A. 118, 128). The Company formerly 
paid half the cost of an employee’s health and wel- 
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fare plan coverage and the employee paid half (J.A. 
118). The Union asked the Company to assume the 
full cost, and the Company agreed (J.A. 105, 118). 
Local 743 proposed that an employee be given five 
days’ leave with pay in the case of death in his im- 
mediate family (J.A. 105). The Company granted 
this benefit (J.A. 114, 127-128)." The Local proposed 
that employees who were registered and entitled to 
vote be given two hours’ leave of absence with pay to 
enable them to vote in ‘‘National elections” (J.A. 105). 
The Company agreed to this proposal, but broadened 
it to make it effective “on any election day” (J.A. 
128, 118). Finally, and not to be ignored, is the 
Company’s affirmative wage offer of eight cents, five 
cents and five cents for each year of a three-year 
contract (supra, p. 18.) 

We submit that the positive approach taken by 
the Company with respect to these substantial em- 
ployee benefits conclusively refutes petitioners’ asser- 
tion that the Company was motivated by bad faith 
and that it lacked a sincere desire to reach agreement. 
We further submit that judged by any objective 
standards, the Board’s conclusion that the record 
did not support the complaint’s allegations is entirely 
reasonable and therefore is entitled to approval by 
this Court. 


TOnly 39 percent of contracts in industry generally provide 
for this type of paid leave, and three-fourths of those provide 
for only three days off. 2 Collective Bargaining Negotiations 
and Contracts—Basic Patterns 62:5 (Bureau of National 
Affairs). 
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IL. The Board properly found that the Company’s discharge 
of the warehousemen and its refusal to reinstate or reem- 
ploy the drivers was not in violation of Section 8(a) (3) 
and (1) of the Act 
It is well settled, of course, that during an eco- 

nomic strike, like that in the case at bar, an employer 

has “‘the right to protect and continue his business by 
supplying places left vacant by strikers. And he is 
not bound to discharge those hired to fill the places 
of strikers, upon the election of the latter to resume 
their employment, in order to create places for 
them.” N.L.R.B. v. Mackay Radio & Telegraph 

Co., 304 U.S. 338, 345-346; and see American Flint 

Glass Workers’ Union v. N.L.R.B. 97 App. D.C. 244, 

246, n. 1, 230 F. 2d 212, 214, n. 1, certiorari denied, 

351 U.S. 988; Union Mfg. Co. v. N.L.R.B., 97 App. 

D.C. 398, 401-402, 221 F. 2d 532, 535-536, certiorari 

denied, 349 U.S. 921. In recognition of this princi- 


ple, petitioners do not dispute the Company’s right 
to discharge, or to refuse to reemploy, its warehouse- 
men and drivers who had been permanently replaced, 
assuming, as the Board found, that the strike herein 
was economic in character throughout its duration.’ 
With respect to the warehousemen, however, peti- 
tioners contend (Br. 44-45) that they had not been 


® Because the strike was economic throughout, and was not, as 
petitioners assert, converted to an unfair labor practice strike 
by refusal on the Company’s part to bargain in good faith, 
petitioners’ discussion (Br. 41-48) of principles applicable 
in circumstances when there is a conversion, is inapposite 
to the issue herein, which is whether the Company violated 
Section 8(a) (8) and (1) by terminating the striking 
warehousemen. 
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permanently replaced at the time they were sent ter- 
mination notices by the Company on March 23, 1959, 
and that, therefore, their discharges were violative of 
Section 8(a) (3) and (1) of the Act. As the Board 
properly found (J.A. 28), there is no merit to this 
contention. 

Petitioners base their argument on the fact that 
there was a high rate of employee turnover among 
the striker replacements who were hired during Feb- 
ruary and March 1959. The test, however, of whether 
strikers have been permanently replaced does not 
depend on the duration of employment of individual 
employees who replace the strikers, but whether the 
employer intended the replacements to be permanent. 
Here there is no evidence that either the Company, or 
the employees who were hired, expected the strikers 
to be returned to their former positions upon con- 
clusion of the strike. Rather, as petitioners indicate 
(Br. 44), all the evidence of record shows that the 
Company intended by hiring new employees to perma- 
nently replace the strikers. It is not disputed that 
the rate of turnover among the replacements was 

‘high, but this is understandable in any situation 
where individuals are hired to fill the places of em- 
ployees out on strike, particularly where, as here, the 
strikers resort to ‘‘violence, intimidation and pres- 
sure’’ at the Company’s place of business (J.A. 70, 
73). 


* President Davis’ testimony that such tactics were resorted 
to by the striking warehousemen was unchallenged and un- 
denied at the hearing. The Company filed charges based on 
this conduct against Local 743 alleging violations of Section 
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In sum then, we submit that the record as a whole 
amply supports the Board’s finding that the em- 
ployees hired during February and March 1959 “were 
hired with the intention of performing all warehouse 
work then available’? (J.A. 28). Further, since there 
is no evidence that either the Company or the replace- 
ments who were hired contemplated that the striking 
employees would be reinstated to their former jobs, it 
is manifest that the strikers were permanently 
replaced.” 


8(b) (1) (A) of the Act (J.A. 35). On June 2, 1960, the 
Board issued a decision and order pursuant to a stipulation 
ordering the Local to cease and desist from restraining or 
coercing the Company’s employees by assaulting them or 
threatening them with bodily harm, or in any other manner 
restraining or coercing them (Board Case No. 13-CB-739). 
The Board’s decision and order does not appear in the bound 
volumes of Board reports. : 

20In any event, the striking warehousemen gave no indica- 
tion of a willingness to abandon their strike until March 14, 
1960, at which time they notified the Company that the strike 
was being terminated as of that date, that the pickets were 
being removed, and that they wished to return to work (J.A. 141, 
17, 38). By that time the Company had only about six em- 
ployees working in its warehouse (J.A. 71, 75). Assuming, 
therefore, that the strikers had not been permanently replaced 
in February and March 1959, their eligibility for reinstatement 
and backpay, if any, would have to be determined as of 
March 14, 1960. W.L.R.B. v. Globe Wireless, Ltd., 193 F. 2d 
748, 752 (C.A. 9); James Thompson & Oo., 100 NLRB 456, 
472-478, enforced as modified, 208 F, 2d 748 (C.A. 2) ; Summit 
Mining Corp., 119 NLRB 1668, 1675, enforced as modified, 260 
F. 2d 894 (C.A. 3); Brookville Glove Co., 114 NLRB 2138, 215, 
enforced, 234 F. 2d 400 (C.A. 3); Coca Cola Bottling Co. of 
St. Louis, 95 NLRB 284, 285, enforced as modified, 195 F. 2d 
955 (C.A. 8). 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub-- 
mitted that a decree should issue dismissing the peti- 
tion to review and set aside the Board’s order. 

Srouarr RorHMan, 
General Counsel, 
Domaunvick L. Manott, 
Associate General Counsel, 
Marce, Mattet-PRevost, 
Assistant General Counsel, 
Arison W. Brown, Jr., 
JosEPH C. THACKERY, 
Attorneys, 
National Labor Relations Roard. 
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REPLY BRIEF FOR PETITIONERS 


The Board found that "there is sufficient evidence to support the 
position that the strikers had been permanently replaced before the 
Employer sent the termination notices" (J.A. 29). To sustain this find- 
ing, the Board in its brief states that the “test... of whether strikers 
have been permanently replaced... [is] whether the employer intended 
the replacements to be permanent" (Bd. br. p. 26, emphasis’ supplied). 
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The employer's intention is not the test. No Board case is cited to 
support this version of the test. We are aware of none. The employer's 
intention may be relevant to, but cannot itself be decisive of, the question 
of the permanence of the strikers' replacement. As the Board has stated, 
an employer's “unilateral utterance of the word 'permanent' is not in it- 


self determinative; ' the actual facts must be carefully weighed." The 
Pipe Machinery Co., 79 NLRB 1322, 1325. 


The question is whether the job of the striker has with enduring 
solidity been taken over by the newly hired employee. In principle the 
employer's intention — what he means to do — cannot control this ques- 
tion. Suppose on Monday, with a good faith intention that the employment 
shall be permanent, the employer hires ten new workers to replace ten 
strikers, but on Wednesday the ten new workers quit because they dislike 
the conditions of employment. Notwithstanding the employer's intention, 
can it objectively be said that the strikers have been permanently re- 
placed? Suppose at the beginning of the day, with a good faith intention 
that the employment shall be permanent, the employer hires a new worker 
to replace a striker, but the new worker dies by the end of the day. Not- 
withstanding the employer's intention, can it be objectively said that the 
striker has been permanently replaced? 


It is apparent that it is essential to look to the objective situation to 
ascertain whether replacement is permanent or temporary. By focusing 
solely upon the employer's intention, the Board's brief posits the wrong 
standard for testing the sufficiency of the evidence to support the Board's 
finding. Nor does it suggest that the finding is supportable on any basis 
but the subjective intent of the employer. Even on this basis, it ignores 
the testimony of the Company's President that ''We knew that we were 
going to have and had had a tremendously high turn-over of this work 
force. . . Men were coming and working a day or two and leaving. 
Some were coming back and some were not. . .'*(J.A. 70). Viewed 
objectively, as the nature of the question requires, the strikers cannot be 
said to have been permanently replaced at the time they were discharged. 
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Two minor matters may be briefly noted: 


1. The Board's brief states that the turnover among the replace- 
ments is attributable to ‘the strikers resort to 'violence, intimidation and 
pressure' at the Company's place of business" (Bd. br. p. 26), The state- 
ment is objectionable on many grounds. ! 


(a) There is no finding that this was the fact. The absence of 
a finding is alone decisive. 


(b) There is no evidence that would support a finding. The 
testimony which the Board's brief cites is bare accusation without the 
least particularization. The Board's brief states that the accusation "was 
unchallenged and undenied at the hearing” (Bd. br. p. 26, n. 9). But objec- 
tion was taken to it.! Furthermore, a bare accusation requires neither 
challenge nor denial to prevent its acceptance as fact. Evidence in proof 
of a charge is required before evidence in refutation is necessary. 


(c) To support the accusation, the Board's brief invokes a deci- 
sion of the Board based on a settlement stipulation providing that, without 
making or finding of fact or conclusions of law by the Board, the Board 
is to order Local 748 to refrain from restraint and coercion of employees 
(Bd. br. p. 26, n. 9). Neither the decision and order, the stipulation, nor 
the underlying complaint are part of the record of this case. | The deci- 
sion and order recites that the parties "entered into a Stipulation, in 
settlement of the case, subject to approval of the Board, and providing for 
the entry of a consent order by the Board." Paragraph V of the Stipula- 
tion states that 'For the purposes of this case the Respondent admits the 
allegations in the Complaint contained herein” (emphasis supplied). To 
invoke admissions made ''For the purposes of this case" in another case 


—— el 


With respect to the testimony at J.A, 70, the omitted portion of the transoript 
denoted by asterisks contains an "Objection" by counsel for the General Counsel 
and counsel for the charging party which the examiner overruled (Tr. 83-84). 

With respect to the testimony at J.A. 78, the omitted portion of the transcript 
denoted by asterisks contains the overruled objection by counsel for the charging 
party: "Objection, your Honor. There is no foundation for that statement” (Tr. 89). 
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is in flagrant disregard of the terms of the settlement. It is common 
knowledge that a party's entry into a settlement is influenced by many 
factors other than the merits of the charge, not the least of which is that 
the matter is not worth litigating regardless of the merits. To employ 

a settlement in one case against the party in another case is unjust to 
him and a disservice to the settlement process. There will be no settle- 
ments if that is the use to which they are put. 


(a) Assuming the accusation is fact, its relevance is not ap- 


parent. The question is whether the strikers were permanently or 
temporarily replaced. Lack of permanence is not altered by the partic- 
ular reasons which may bring the condition about. 


It is therefore not surprising that the Board made no finding of 
"violence, intimidation and pressure” by the strikers. It is surprising 
that the Board's brief should assert as fact what has not been found. But 
it goes without saying that the Board's brief cannot supply a finding that 
the Board has not made. 


2. On March 14, 1960, Local 743 terminated the strike and 
informed the Company "on behalf of each and every one of the employees 
appearing on the enclosed seniority list that they and each of them are 
ready, willing and able to return to work immediately. This letter is 
intended and should be regarded as an unconditional and unqualified offer 
to return to work" (J.A. 141). Based on the assumption that "By that 
time the Company had only about six employees working in its warehouse," 
the Board's brief makes the following somewhat obscure statement: "As- 
suming, therefore, that the strikers had not been permanently replaced 
in February and March 1959, their eligibility for reinstatement and back 
pay, if any, would have to be determined as of March 14, 1960" (Bd. br. 

p. 27, n. 10). Our present purpose is to clarify this statement. 


Phe record clearly establishes that the strikers were discharged 
before they had been replaced; therefore, evidence relating to their sub- 
sequent replacement is not material." Globe Wireless, Ltd., 88 NLRB 1262, 
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1265, n.15, enforced, 193 F. 2d 748 (C.A. 9). To remedy this unfair 
labor practice, an order of reinstatement with backpay is appropriate and 
necessary. As to the terms of a reinstatement order, the employer is 
to offer immediate and full reinstatement to all the strikers, dismissing 
if necessary any employees hired to replace them; if there are insuf- 
ficient positions available to reinstate all the strikers, the available posi- 
tions shall be distributed to the strikers in seniority order "or other non- 
discriminatory practice as has heretofore been applied in the conduct of 
the . . . [employer's] business"; the remaining strikers are to be placed 
on a preferential hiring list, to be offered jobs as positions become avail- 
able. James Thompson & Co., Inc., 100 NLRB 456, 472, modified on 
other grounds, 208 F. 2d 743 (C.A. 2). As to the terms of a back pay 
order, liability for back pay begins to run from the time the striker un- 
conditionally offers to return to work and continues until reinstatement 

is offered him. Globe Wireless, Ltd., 86 NLRB 1262, 1268- 69, enforced, 
193 F. 2d 748, 752 (C.A. 9). 


All the cases cited in the Board's brief (p. 27, n. 10) conform with 
the statement in the preceding paragraph. In any event, the scope of the 
order is to be determined by the Board in the first instance upon remand 
to it. | 
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